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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
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review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 

and frank discussion of significant relevant 

topics in insurance law, the JOURNAL’s pages 

are made freely available. No editorial re- 

sponsibility is assumed for the ideas and Opin- a 

lons set forth. On this basis contributions are ee oe 

invited. sy eseretetetee 

Sane 
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lished monthly by Commerce Clearing House, 

Inc., 4025 W. Peterson Ave., Chicago 30, 

IIlinois. Subscription rate: $10 per year; 

single copies, price $1. 


MAY, 1957 NUMBER 412 


aeetess ss 2 ‘ 
Be 


ates meee Sec 
os 


soreceen 
eS satocee eeatgenecerenee 
LORS ON 
RS 
SRR RRS 





“The law knows no finer 
hour than when it cuts through 
formal concepts and transitory 
emotions to protect unpopular 
citizens against discrimination 
and persecution.”—Frank 
Murphy, dissenting opinion ir 


Falbo v. U. S., 320 U. S. 549, LAW JOURNAL 


561 (1944). 
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Legal Obligations of Insurance Agents 


Reporting to our readers this month ts 
Charles W. Tye, of Joseph Froggatt « 
Company, Newark, New Jersey 


WELL-INFORMED AGENT these days 


£4 should know just what his obligations 
are to his principals and to his insureds. 
Similarly, he should know what duties his 
companies owe to him as their agent and 


just how far he can press his independence 


without leaving himself wide open for a 
lawsuit. 
The law of agency broadly sets forth his 


duties to the companies with which he has 


contracted to perform certain functions. 
Likewise, the law requires the agent to 
handle his business with his clients in an 


efficient, precise manner. Because the agent 
has a unique position in a unique business, 
he is held to a higher standard of conduct, 
good faith and consideration of his customer 


than is ordinarily found in the market place. 


In discussing the responsibility of an 
agent to an insured, the federal court in 
Coffey v. Polimeni, 7 Fire anp CASUALTY 
Cases 519, 188 F. (2d) 539, 543 (1951), 
stated: “Implicit in the cases is a recogni- 
tion that these transactions are fundamen- 
tally unlike ordinary commercial or business 


dealings where mere profit is the stake, so 
prone is the failure of insurance protection 
to result in irretrievable to the 
individual. Those engaged in the insurance 
business understand perfectly the peculiar 
urgency of the need for prompt attention 
in these matters.” 


disaster 


An insurance agent must be 
alert to the possible legal implications of 
his position, for the reason that he is pecu- 
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even more 


liarly susceptible to legal difficulties in his 


dealings with his clients. Many of his 
important transactions are oral and gen- 
erally without witnesses. A considerable 


exposure to possible liability results from 


this fact alone. 


He 
sustaining the ill will imposed by an irate 

have thought he was 
the found that he 
f the agent has a complete 
for the difficulty, 
with 


be 


is also faced with the possibility of 


who 
but 
Even 


custome! may 


covered afte loss 
not. 
logical 


lost 


was 1 
and explanat 
he 

that 


regained. 


ion 
relation 
never 


has something in his 


client which can probably 


It is not humanly possible to insulate the 
agent from the vagaries of fortune in deal- 
with the public. Even using the cor- 


of doing with its 
liability or 


ing 


porate form business 
limited 


omissions 


purchasing errors and 
insurance will not, after such an 
make the agent the man he was 
not the eyes of the three 
groups most concerned: his clients, his com- 


experience, 
—certainly in 


panies and his competitors. 


While the protection against potential 
difficulty can never be perfect, certainly the 
damage can be minimized. Writing a short 
memorandum of telephone 
will go a long way toward closing a gap 
the armor. Confirming letters 
have their place and are not used widely 
enough. Certainly one of the most obvious 
ways to avoid trouble is a painstaking atti- 
tude toward office detail together with the 
handling of all insurance matters with dis- 
patch. This is applicable to agents as well 
as to their employees. 


Let’s take a look at of the most 
important obligations which an agent has 
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conversations 


in agent’s 


some 











These may not seem so 
a topical standpoint, but a 


close examination will reveal that the duties 


to his company. 
numerous from 


cover a lot of ground. 


The agent 
within the 


good faith, stay 


must act in 


scope of his actual authority, 


obey the company’s instructions and use 


due care and diligence in handling business 


entrusted to him 


Che general legal rule makes the agent 


liable for any losses caused by his proximate 
The 
probably 


failure to live by this code. agent’s 


ostensible or apparent authority 


under ordinary circumstances would allow 
him to bind the company to risks which 
the company had forbidden him to insure 


circumstances t 
liable to the 
may be 


However, under these i 


agent may be company to1 


any losses it required to pay on 
risks which were on the forbidden list and 
him in viola 


which were assumed through 


tion of his instructions, 


Now, where does the agent stand in ret 


erence to his insured? 


definite 


Certainly he has 


obligations to his customer which 


should be understood 


Che agent must not exceed his authority 
or take an expanded view of his instructions 
Agents skill; they 
least to the extent that may reasonably be 


claim must show it—at 


expected of a person in the position of an 


agent. The agent must do what is neces- 
sary in each situation to effect the insurance 
by being certain, among other things, that 
it effectively covers the property or liability 


of the insured. 


When the 


of selecting 


agent has the responsibility 


the insurer, although he is not 
ordinarily considered a guarantor of the 
condition of 


financial yf his companies, he is 


unquestionably required to use due 


skill and judgment in 


care, 
making his choice 
He should make every effort to get the best 
terms in connection with the insurance that 


it is reasonably possible to obtain. 


that he 
undertook to procure insurance for a client 


The agent may live to regret 
if, after failure to do as he agreed, the agent 
is unable to come forward with a good rea 
failure After the 
step of 


son for his agent has 


taken the _ initial undertaking to 
cover the client, the agent has probably 


created a duty toward his client insofar as 
this 1 
cerned. If the 


procuring particular coverage is con- 


agent is unable to con- 


summate the transaction, he must so advise 
the client in order to allow him to go else- 


where to arrange insurance protection for 


his interests. 


Report to the Reader 


THIS ISSUE IN BRIEF 


Statutes the law of agency 


governing 
enacted early in 


Maine’s history. At page 


I 


in insurance wers 
263 you will 


learn how they have affected insurers, 


agents and insureds 


3° 
Che so-called “Sinde Formula” was 
developed as a means of evaluating 
persona v claims. The formula’s 
usé and applicatio1 S discussed at 
page 273. In addition, basic forms 
used in the prepara n cases aré 
iso Tevliewet 
% 


Hanna v. Fletcher and Gi 


aly zed at pege 286. The case presents 
an interesting application of the Ma 
Pherson doctrine and construction of 
‘ ; 


the statute of limitations. 


a 
Points to consider in determining 
whether to settle or try a personal 
injury case (from the defense point 


of view) are presented at page 293. 


The imp ce « re-evaluating a 
case after a settlement figure cannot 
be agreed upon is stressed 

# 
The important part that scientific 


data and expert opinion can play in 


automobile accident cases is shown at 


page 299 


We can discuss rules and phi- 


losophies here ad infinitum but 


gene ral 


there is 


nothing like a real situation which cost 
someone some money to bring home the 
point in a really vivid fashion. That being 


look at a decided 
that an 
follow his companies’ instructions 
suffer the hand of 
adversity if certain contingencies occur. 


reasonably true, let us 


case which demonstrates agent 
should 


or be ready to heavy 


The case of Granite State Fire Insurance 
Company v. Mitton, FrrRE AND CASUALTY 
Cases 843, 196 F. (2d) 988 (1952), is very 
helpful in this respect and should serve as 
a warning to all 
as particular about 
should be or 


may not be 
instructions 
as the law demands. 
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The 


agent 


Colorado 
1947, an 
construction company 
for insurance covering loss to its machinery, 
including landslide and 
flood. The companies then represented by 
Mitton were unable to insure this risk, but 
he was able to place the business in Granite 
State through its agent. At the 
time the business was placed, Mitton did 
not represent Granite State but rather acted 
in the role of a broker. However, subse- 
quently he did become an authorized agent 
of Granite State. 

The policy in 
delivered to the 


Mitton, was a 
who received in 
application 


defendant, 
December, 
from a 


losses 


caused by 


general 


been 
contractor Mitton 
was advised by the general agent that the 
company would not 
against the perils of 


had just 


when 


question 


insure 
flood. 
instructed 
to contact the insured to ascertain whether 
it would be willing to accept an 
ment would relieve the 
these If the insured was unwilling 
to accept this change, it was to be advised 


continue to 
landslide and 
Mitton, the agent, was verbally 


endorse- 
which insurer ol 


risks. 


that it would be necessary to place the in- 
surance elsewhere. 
this 


The general agent, who 
behalf of 
letter of 
applicable endorse- 


verbal instruction on 
the company, followed it 
confirmation with the 


ment attached. 


gave 


with a 


Mitton, according to his testimony, did 
request release from the landslide liability 
but was hesitant to suggest the elimination 
of the flood coverage for fear of placing his 
account in The agent 
was somewhat persistent, but was rewarded 
with excuses. 


jeopardy. general 


floc rd caused 
Mitton had 
flood in- 


\s you may have guessed, 
a loss to the property 
requested the elimination of the 


before 


surance. The loss, amounting to $11,612, 
was paid by Granite State which subse- 
quently sued Mitton and his agency to 


amount. It was alleged that 


there was a failure on the part of the de- 


recover that 


and 
that as a result the plaintiff was required 


fendants in carrying out instructions 


to pay the insured for the loss. 


The case was tried in the United States 
District Court for the District of Colorado 
which, without a jury, rendered its judg- 
ment for the 


amount of the 


insurance company in the 
paid to the insured. 
Mitton then appealed to the Tenth Circuit 


(Court ol Appeals which affirmed the deci- 


loss 


sion and said in part (page 989) 


that where an insurance 


company has the right under the provisions 
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“It is conceded 


of an outstanding policy to cancel the same 
and instructs one of its agents to obtain a 
reduction of cancel a 
and that if the agent fails to 

instruction diligently, as a 
result of which there is loss to the insurer, 
liable for the [ 


liability on or to 
policy 
carry out the 


the agent is amount of the 


loss.” 


The court further stated (page 991): 


“We think the evidence is not only suffi- 
cient to sustain the court’s finding that the 
defendants were acting as agents for the 
plaintiff, but also that the instructions to 


relieve the plaintiff from the liability for 
loss caused by landslide and flood were 
clear, definite and absolute and so under- 


stood by the defendants. Defendants 
had handled the its origin 
and while acting as agents for the plaintiff 
made no effort to follow the 
until after there was a loss 


business from 


instructions 


the appellate court affirmed 
the judgment of the district court holding 


liable to Granite State. 


Thereupon 


the agent 


Let us proceed to the consideration of 
the situation where an agent promises to 
procure or maintain 
tomer. The ramifications of this particular 
problem are prolific sources of difficulty. 
An agent should know exactly i 
when, talking to a 


insurance for a cus- 


what he is 
doing prospective in 
“di n't 


worry, I'll take care of it for you” or “for- 


sured, he uses such expressions as 


get about your insurance, it’s in my hands 


now. 


Potential liability always lurks in the use 
of loose language, and mistakes in an agent’s 
office, especially in the handling of routine 


applications for insurance, can be costly. 


That the insurance agent has a legal 


obligation to act with reasonable diligence 
in effecting insurance is well illustrated in 
the Alaskan case of Coffey v. Polimeni, cited 
above, which deserves more than passing 


mention 


Polimeni brought this action against Coffey 
for the latter’s failure to properly handle 
an application for fire insurance. The com- 
plaint contained two causes of action—one 
and the 


ot an alleged promise to obtain insurance. 


for negligence other for the breach 
The lower court dismissed the second cause 
but allowed the case to go to the jury on 
the question of negligence. A 
returned against the 


amount of $9,200. 


verdict was 


agent Coffey in the 


It is interesting to note 


(Continued on page 320) 
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Pending Federal Legislation 
At the 


recent 


littl 
insurance in- 


federal level there has been 
affecting the 
dustry. Among the few 
H. R. 6503, 


eral Flood Insurances 


activity 
bills introduced is 
would amend the Fed- 

Act of 1956 to provide 
insurance against volcanic eruption damage 
sent to the House Com 
mittee on Banking and Currency 

H. R and H. R 


courage the extension 


which 


his bill has been 


6506 6507 would en 
and improvement ot 


voluntary health prepayment plans or poli 


cies. The House Committee on Interstate 
and Foreign Commerce has received these 
bills. 

Several bills which would amend the 


have been introduced. 
following: H. R. 7005 
Title II of the act so as to 


limitation 


Social Security Act 
Among these are the 
would amend 
remove the 


outside 


upon the amount of 
individual 
benefits thereunde: 
H. R. 7043, H. R. 6971, H. R. 6948, H. R 

R. 6911 would amend the publi 


6944 and H 
+] 


assistance provisions of the act to eliminate 


income which an may 


earn while receiving 


certain inequities and restrictions and permit 


a more effective distribution of 
funds. H. R 


of the act te 


federal 
Title I] 


provisions whicl 


6851 would amend 


eliminate the 


would reduce an individual’s disability in 


surance benefits (or child’s insurance bene 


fits based on disability) because of othet 


periodic benefits to which he is entitled 


a 2 


full benefits 


6514 would amend Title II to provide 


(based upon attainment of re 


tirement age) for men at age 60 and women 


ize 55, and eliminate the requirement 
that an individual must have attained age 
50 to receive disability insurance benefits 


House 


referred to the 


Ways and Means. 


‘| hese bills have been 


Committee on 


What the Legislators Are Doing 


Provision for registration, reporting and 
disclosure of employee welfare and pension 
benefit plans would be made by H. R. 6513. 
lhe House Committee on Education and 


bill. 


Labor has the 


State Legislation 


During the past month a number of state 
\ brief 
grouped 


subject matter and by state, 


insurance laws have been enacted 


résumé of some of these laws, 
according to 


follows 


Accident and Health Insurance 


Maine ... 
accident and 


\ new law permits blanket 
isurance for 
teams and campers. Chapter 
1957, S..B. 405, approved April 
19, 1957, effective 90 days after adjournment 


= on ‘ 
SICKNneSS U 


news- 
boy a. sport 


175, Laws 


Individual 
Policy Provisions 


The Uniform 


Sickness 


Minnesota 


Accident and 


Law has been enacted. Chapter 489, Laws 
1957, H. B. 719, approved April 17, 1957, 
effective April 18, 1957 


Agents and Brokers 


agents’ qualification 


Maryland ... A: 


bill has been passed It requires first-time 
applicants for a life agent’s license to take 
a written examination in order to prove 


National 


this is the 


their competency. According to the 
Association of Life Underwriters, 


thirty-sixth state to enact such a _ law. 
Qualification bills were defeated recently in 
North Dakota and Wyoming. Chapter 515, 
Laws 1957, H. B. 4, approved April 10, 1957, 


effective July 1, 1958 


Doing Business 


California ... 


\ certificate of authority 
will not be l 


lat is 
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issued to any insurer t 








controlled, directly or 
other 


ywned, operated or 
province, 
nation, or any govern- 


indirectly, by any state, 
district, territory or 
mental subdivision or agency thereof. Chap- 
ter 190, Laws 1957, A. B. 1350, approved 
April 22, 1957, effective 


journment., 


90 days after ad- 


The Kansas Securities Act 
Laws 1957, S. B. 145, 
1957, effective from July 
and its publication in the statute 


Kansas . . 
has been passed 
approved April +, 


1, 1957, 


book. 


Another 


concerning 


Kansas enactment makes pro- 


visions stockholders, 


meetings, 
policyholders, members and records of stock 


rr mutual life insurance companies or 
stock fire or casualty insurance companies. 
1957, S. B. 406, approved April 8, 


1957, effective after publication in the official 


Laws 


state paper. 


Maine . The Insurance Commissioner 


may, for good and sufficient reason, extend 
the filing date of the annual statement of 
reasonable period of 
B. 592, approved April 


90 days after adjourn- 


lite imsurers tor a 
time. Laws 1957, H 
13, 1957, effective 


ment 


insurer issuing an 
pledged 
and supplying the 

institution 


Maryland ... Any 


insurance contract covering the 


property of a borrower! 


contract to the lending must 


simultaneously issue to the owner of the 
pledged property a certificate of insurance 
setting forth all of the pertinent points of 
the contract. Chapter 736, Laws 1957, H. B. 
962, approved April 10, 1957, effective June 


1, 1957. 


Minnesota . . . A new act relates to 
the incorporation of farmers’ and township 
reinsurance or guaranty associations, Chap- 
ter 284, Laws 1957, S. B. 955, approved 


April 3, 1957, effective April 4, 1957 


New York .. . Notwithstanding any 
provision in the stock corporation law but 
forth in its 


subject to any 


certificate of incorporation or other certifi- 


provision set 


cate filed pursuant to law, a domestic stock 
insurance company may, with the consent 
of a majority of the issued stock entitled 
thereon, a plan for the 


to vote carry out 


issuance of options solely to its officers or 
employees for the purchase of any of its 
shares of stock. 

Assembly Int. 


April 23, 


authorized but unissued 
864, 1957, 
No. 3328, approved and effective 
1957. 


Chapter Laws 


conversion 
stock insur- 


pertains to the 
into a 


Another act 
if a reciprocal insurer 
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ance corporation. Chapter 774, Laws 1957, 

Senate Int. No. 2908, approved and effective 

April 20, 1957 
The New 


amended in 


also 


Y ork 


relation to allocation of profits 


Insurance Law is 
on participating life insurance for the bene- 
Chapter 610, Laws 1957, 


April 17, 


fit of stockholders. 
Int. No. 2334, 
effective January 1, 


approy ed 
1958. 


Senate 
1957, 

Vermont Unless otherwise provided, 
“doing business” by 
“shall mean and include each and every act, 


a foreign corporation 
power, or privilege exercised or enjoyed in 
this state by 
the mere ownership of real property which 
which is 


a foreign corporation except 
is not producing any income, or 
not used in the performance of a corporate 
function.” 1957, H. B. 45, approved 
and effective April 16, 1957. 


Laws 


Financial Responsibility Acts 

Motor Vehicle Safety 
Laws 
1957, 


meee 6. a Te 
Responsibility Act 
1957, S. B. 101, approved 
1958. 


€ 
| 


1as been passed. 
April 8, 
effective January lL. 

Maryland ...A 


claim 


new law has created 
and judgment fund. 
Persons uninsured motor ve- 
hicles for the yearly period beginning April 
1, 1958, or May 1, 1958, as the may 
(in addition to any other fee 
a fee of $8. 


an unsatisfied 


registering 


case 
be, must pay 
law) Persons 
registering insured vehicles must pay a fee 
of $1. On or before March 31, 1959, each 


a sum equal to % of 1 


prescribed by 


insurer must pay 
per cent of its net direct written premiums 
for the 1958. 
made for the 


calendar year Provision is 
Commissioner to assess an 
amount in the future if a defi- 
ciency of funds should arise. Chapter 836, 
1957, S. B. 116, approved April 17, 


June 1, 1957, 


additional 


Law s 


1957, effective with certain 


exceptions. 


Fire Insurance 
New York ... 


ance policies the name of the insurer 


On standard fire insur- 
and 
other pertinent information may now be 
typed or printed at the head of the policy. 
Chapter 653, Laws 1957, Assembly Int. No. 
3593, approved and effective April 18, 1957. 


Installment Sales Acts 

New York The personal property 
amended in relation to the install- 
ment sale and financing of vehicles. Chapter 
595, 1957, Assembly Int. No. 4157, 
approved and effective April 17, 1957. 


(Continued on page 272) 
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LAW JOURNAL 


Two Maine Statutes 


Affecting Insurance 


By EDWARD G. HUDON 


These statutes (enacted in 1861 
and 1870) have been a boon for 
the insured, a bane for the in- 
surer and a trap for the over- 


zealous agent, the author says. 


ee] HE ‘PRODUCTION’ of insurance— 


- ‘production’ being insurance jargon 


for obtaining business—is, in the main, 


carried on by two groups, agents and brokers.” 


Both intermediaries 


are who share a com- 
mon aim—to sell insurance. They exist to 
bring together those who sell and those who 
seek insurance, so that contracts are pro- 
duced. When they are successful, they are 


V 
both paid by commission. There is, how- 


ever, usually a marked dissimilarity in the 
legal relationship that each bears to the 
insurer, on the one hand, and to the insured, 
on the other. The agent usually represents 
the former, a company by which he is ap- 


The bre yker 
who, 


pointed and for which he acts 


is an independent middleman unless 


otherwise authorized, represents the latter, 


although he can represent both if there is 
the knowledge and consent of both. How- 
ever, unless otherwise shown, the broker is 


regarded as the agent of the insured.’ 

i Justice Frankfurter, for the Court, in Osborn 
v, Ozlin, 2 Fire and Casualty Cases 230, 310 
U. S. 53, 60 (1940). 

2 Osborn v. Ozlin, cited at footnote 1; Gilbert 
v. Malan, 231 Mo. App. 469, 100 S. W. (2d) 606 
(1937). An agent may also act for both parties 
when there can be no conflict in his duty to 


both. Rossi v. Firemen’s Insurance Company 


Two Maine Statutes 


COIR ERE Oe) * 
[he agent and the broker are essential 


For that 


I f insurance. 
reason, the law applicable to them and to 


business 


cogs in the 


the interpretation of their 


agencies is of 
importance. It is this law that meas- 


the 


insurance. 


utmost 
actions of both 
Should 


ures the legal import of 


in the “production” of 


any of their actions give rise to dispute, it 
is this law that determines the duties and 
liabilities of the insurer and the rights of 
the insured. However, in so far as the scope 
of this paper is concerned, interest is limited 
to but one of the two—the agent—and t 
the manner in which his actions have been 


affected by two Maine 


Statutes 


Agent, in General 
When 


agent, the agent is usually the only personal 
that the has with the com- 
in all matters pertaining to his con- 
More often than not, the agent 
sought out and ld” the insured. It is to 
the that the insured generally turns 
first for further service on his policy, whether 


insurance is “produced” by an 


contact insured 
pany 
tract. has 


SO 


agent 


before or after the loss insured against has 
occurred. Often, especially in smaller com- 
munities, the relationship between one and 


the other, the agent and the insured, is more 


on a personal than on a business basis. 
of Newark, New Jersey, 310 Pa. 242, 165 Atl 
16 (1932) 

For a collection of cases on the subject of 
“agency in insurance’’ see Vance, Cases and 
Other Material on the Law of Insurance (West 
Publishing Company, 4th Ed., by Hugh J 
Fegan, 1952), Ch. 8 
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Mr. Hudon is a member of the bars 


of Maine, the District of Colum- 
bia and the Supreme Court of the 
United States. He is an assistant 


librarian, Library, Supreme Court 


of the United States, and he as- 
sisted in editing Vance’s Cases 
and Other Material on the Law of 


Insurance (Fourth Edition, 1952). 
oe 
Whether or not an agent is successful may 
depend on own and 
popularity in the community than on that of 


more his reputation 


the company he represents. To the average 
insured the company is distant and remote 
—perhaps little more than a name—about 
which all that he knows he has learned from 
the The the far-off 
“great white father” who will make every- 
right should disaster strike, but the 
agent is the link through which this prob- 
ably will be brought about. 
although the insured may be awed by the 


agent company is 


thing 
Moree ver, 


impressive appearance of his policy, it some- 
times happens, often regrettably, that he has 
not bothered to read this document, 
important as it Frequently, whatever 
understanding or he its 
unusual quota of “mumbo jumbo” has 
from the whom 
placed his trust.’ 


even 
is. 
knowledge has of 
he 
learned agent in he has 
This singular, if not unique, position 
the 


one, 


insurance agent—the representative of 
Rives rise 


solution 


yet the confidant of another 

to a multitude of questions for the 
of which, it may be said generally, the law 
of agency is looked to.* Some of these ques- 
the pecu 
business rather 


however, arise more from 


ot 


tions, 


liarities insurance as a 
than from the ordinary relationship of prin- 
For they 


require special treatment. 


cipal and agent that reason, 


realistic view of the relationship be- 
tween the company, the agent and the insured, 
see the opinion by Justice Miller in /nsurance 
Company v. Wilkinson, 80 U. S 234, 235 
(1871). See, also, Lord, ‘“‘The Agency Problems 
of Insurance Liability in Mississippi,"’ 14 Mis- 
sissippi Law Journal 220 (1942); Langmaid, 
‘“‘Waiver and Estoppel in Insurance Law—The 
Agency Problems,'’ 21 California Law Review 
91 (1932-1933). 

* Langmaid, work cited 
liams v. The Maine State 
89 Maine 158, 166 (1896). 

‘> The problems are discussed in Vance, Hand- 
book on the Law of Insurance (West Publish- 
ing Company, 3rd Ed. by Buist M, Anderson, 
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For a 


999 


at footnote 3; Wil- 
Relief Association, 


addition to those 


in the production of insur- 


lo begin with, in en- 
gaged directly 
have various other agents 

some with extensive and others with limited 
duty it to 
Thus, agents deemed nec 
the of 
classified follows: 
with to 


issue policies, referred to as general agents; 


ance, imsurers 


powers—whose is process and 


service p< plicies. 
to 
may 


essary transact business insur- 


ance be agents 


as 


general powers accept risks and 


and agents with more or less specific powers, 
referred to Within the 
latter category there are soliciting agents, 


special agents. 


as 


collecting agents, local subagents, 


appraisers and adjusters. 


agents, 
In addition, there 
are persons referred to for information, such 
who may be 
to a limited extent. 
the problem of the 
of the authority of the individual 
may, and often does, arise. There 
the complication- of apparent over 
express authority and of authority which 
overlaps Chen there be questions 
of the personal liability of the agent, collu- 
the agent and the insured, 
and dual agency.’ All when any 
of them sometimes make for what 
appears to confusion, and 
perplexing 


examiners, said 
but only 


category 


as medical 
to be agents 
Within 


Sc¢ ype 


each 


agent 
may be 
may 
sion between 
of these, 
arise, 
be inextricable 


cause controversies which are 


and which must be resolved by the courts. 


Maine Statutes Affecting Agents 


In Maine, fairly early in the history of 
the state, attempts were made to minimize 
whatever In 1861 a law 
was enacted which provided as follows: 

“An 
company to receive applications for insur- 
ance or payments of or whose 
name shall be borne on the policy, shall be 
the ot company in all 
of any notice required 

of | 
be given 


confusion existed. 


agent authorized by an insurance 


premium, 


deemed agent said 
insurance; 
to 
the 


any 


matters 
to be 


officers, 


its 
to 
application for insurance 


given said company or any 


by insured, may 


such agent; 


or valuation or description of the property, 


1951), Ch. 8: and in Oakes, ‘Principal, Agent, 
and the Public,’ Proceedings of the University 
of Chicago Law School Conference on Insurance 
(January 15, 1954) (Conference Series No. 14), 
pp. 134-170 

The distinction between 
agents is discussed in Cless v. Republic Casualty 
& Surety Company, 128 Kan. 416, Pac. 793 
(1929). See, also, Fidelity & Casualty Company 
v. King, 5 Fire and Casualty Cases 292, 309 
Mich. 488, 15 N. W. (2d) 718 (1944), in which 
a special agent was found to be the general 
representative of the company 

For a short discussion of the 
each type of agent, see annotation, 4 
(2d) 874 


general and special 


ors 


authority of 
A. L, R. 
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or of the interest of the insured therein, if 


drawn by said agent shall be conclusive 


upon the company but not upon the insured, 


although signed by him; all acts, proceed- 


and doings of such agent with the 


ings 
insured, shall be as binding upon the com 


pany as if done and 


person specially empowered or designated 


by the contract 


In 1870 a second statute was added 


“All notices and processes which by any 
law, by-law or provision of any policy, any 
insured or other person has occasion to give 
or serve on any company incorporated out 
ot the state, 
the agent of 


may be given to or served on 
company with like effect 


served on the principal. 


said 
as if given to or 
Such agents and the agents of all companies 
incorporated in this state shall be regarded 
as in the place of the company in all re- 
spects regarding any insurance effected by 
them respectively. The shall be 
bound by their knowledge of the risks and 
of all 


sions 


company 


matters connected therewith. Omis- 
and misdescriptions 
agent shall be as known by the 

f 


company, and waived by it the same as if 


regarded 


noted in the policy.” * 


The two statutes remained unchanged by 


express amendment until the revision of 


1904 when a 
not add or detract from the force and effect 
it stood at that time.’ 


change was made which did 


of the law as 
this revision, the 


Revision and Consol 


During the course of 
Commissioner on the 
dation of the Public Laws expressed in his 
report the opinion that the third clause of 
Section 21, Chapter 49, of the Maine Re 
vised Statutes (the third clause of the 1861 
law) had been repealed in so far as it re- 
lated to fire Standard 
Policy Law of 1895.° He also expressed the 
tl this 
repealed by the 1895 act 
Section 98 of 


insurance by the 


opinion that the clauses of section 


which were not 


were in effect repeated in 
Chapter 49 (the 1870 act) which, he thought, 


fully covered the subject matter. He recom- 
® Maine Acts and Resolves, 1861, Ch. 34, Sec. 2 
™Maine Acts and 1870, Ch. 156, 
Sec. 15 
8’ LeBlanc v 
Me. 6 (1915) 
» Report of the Commissioner on the Revision 
and Consolidation of the Public Laws of the 
State of Maine Under Resolve of March 21, 1901 
(Augusta, Kennebec Journal Print, 1902), p. 473 
For his authority the Commissioner cited 
Public Laws of 1895, Ch. 18, Sec. 3 (standard 
form’ of fire insurance policy), which provided 
that ‘“‘All acts or parts of acts inconsistent 
herewith, are hereby repealed.’’ He apparently 
had in mind that part of the standard policy 


Resolves, 


Standard Insurance Company, 114 


Two Maine Statutes 


performed by the 


known to the 


mended that Section 21 be omitted entirely 
Statutes. Whether or not the 
Section 21 


hrst tw 


from the 
third clause of 
the 1895 act, the 


tained and 


was affected by 
» clauses were re- 
they are 


“fairly inferable that the 


recommenda- 


It has been 
legislature, by ‘ pting the 
tion, approved interpretation of the 
commissioner to the effect that the sweeping 
language in the earlier section was virtually 


embodied in the later.” ” 


Purpose of Statutes 
The Maine 


expresse d tl 


Supreme Judicial Court has 
that prior to the 
enactment of the present law, 
policies had become so loaded with provi- 
conditions that in 
loss of the 
him 


1€ Opinion 
insurance 


and 
addition to the 
the V 


sions, limitations 


many cases, in 
insured’s property, secured for 
nothing more than an unsuccessful law 
of the purposes 


suit.” It was said tl 
; a 
hat 


of this law was to eliminate evil.” 

The court 
that “the 
that 
afterwards 


th the agents, 


has also expressed the opinion 
statute is 
and those 


simple purpose of the 


those seeking insurance 


holding policies may as safely 


deal w with whom alone they 
ordinarily transact their business, as if they 
directly companies 
The legislation was declared 


were dealing with the 
themselves.” * 
to be a recognition of what common experi- 
that in 


commonly done 


insurance, 
with 


ence teaches: matters of 
agents 
that men 


with the 


business is 
appointed by insurance companies; 


generally have no direct dealings 
matters ol 
that 


insured 


companies, but go to agents on 


occupancy, alteration and assignment; 


to prove their losses, should any 


against occur, p ‘s follow the steps 


pointed out to 


to the 


these agents. In 
all practical pur- 
Good 


were 


tact, 


the agent is the company. 


poses 


Statutes 


public policy, to which the 


effect, 


enacted to give was held to require 
and 


representatives should 


companies which appoint agents 


them out as their 
which stated that ‘‘This policy shall be void if 
any material fact or circumstance stated in 
writing has not been fairly represented by the 
insured,’’ etc 

1” See work cited at footnote 9. 

1 Revised Statutes of Maine 
Secs. 63, 300 

2 See case cited at footnote 8, at p. 13 

8 Day v. Dwelling-House Insurance Company, 
81 Me. 244 (1889): Frye v. Equitable Life As- 
surance Society of the United States, 111 Me 
287, 89 Atl. 57 (1913). 

1 See cases cited at footnote 13 

* See case cited at footnote 8, at p. 11 


1954, Ch. 60, 





be bound by what they do. Should the 


agents act without, or in excess of, authority, 
+} 


who 
bear the 


le principal, rather than the insured 


places his trust in them, should 


onsequences, 


To Whom Statutes Apply 


Notwithstanding the apparently all-inclu 
1861 1870 
arisen how 


sive terms of the and statutes, 
all-em 
Understandably, 
life, health 


and accident insurance as well as fire insur 


lifferences have over 


bracing they really are. 


they have been held to embrace 
foreign 
and to 


ance; to include mutual companies,” 


as well as domestic companies; ” 


ver local,” soliciting,” and general agents,” 


and agents appointed to investigate and 
adjust i 


However, in arriving at 


losses . 
conclusions, the usual tests—scope of 


and authority of the 


these 
employment agent, 
minor im 


a relation 


apparent or real—have been of 


portance. The bare existence of 
ship of principal and agent has been the 
deciding factor in 
LeBlanc v. Standard Insurance Company™ it 
decided that agent 
may not have had authority to employ local 


most cases. Thus, in 


was although a local 
counsel, by force of the statute the company 


was bound by the act of the agent when he 
told the 


torneys any 


local at- 
which 


insured to turn over to 


} 


papers served on nim, 


In arriving at its decision, 


“The 


comprehensive, 


the insured did 
stated 
most 


the court language of this 


statute 1s and we 
think it 


tself seems to place no limits.’ 


In Rivard v. ( 
pany” although it 


statute 


was intended to be so. The 


Casualty Com 
that the 
Waive 


mtinental 


eested 


was sug 
to change or 


that the 
company 


agent had no authority 


olicy provisions stating policy 


I 


takes effect on delivery, the was 


considered bound by an oral agreement 
between the agent and the insured whereby 
was delivered on 


August 31 the 


the policy 30-days ap 


proval. On insured signed 

®* See case cited at 
also. Bradbury v 
417 (1920) 


footnote 8, at p. 11 See, 
Insurance Company, 119 Me 
Marston v. Kennebec Mutual Life Insurance 
Company, 89 Me. 266, 36 Atl. 389 (1896); Thorne 

Casualty Company of America, 106 Me. 27 
(1909) Strickland wv. Peerless Casualty Com- 
pany, 112 Me. 100 (1914) 

18 Bilodeau v. Narragansett Mutual Fire In 
surance Company, 116 Me. 355 (1917); Hurd v, 
Vaine Mutual Fire Insurance Company, 4 Fire 
and Casualty Cases 435, 139 Me. 103 (1942) 

” Thorne v. Casualty Company of America, 
cited at footnote 17; Mercier v. John Hancock 
Mutual Life Insurance Company, 11 Life Cases 
128, 141 Me. 376 (1945) 

~*~ LeBlanc v, Standard 
cited at footnote 8 


Insurance Company, 
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an application, according to the terms of 


which premiums were payable monthly in 
advance. He received the policy on or about 
Septembe r 4, but the court held that it 
approved until after 


was not accepted o1 


October 1 when the first premium was paid 


Twice the statutes have been interpreted 
to embrace agents appointed to investigate 
or adjust losses. In both cases the Maine 
Supreme Judicial Court held that the pro- 
visions of the statutes should not be limited 
in their application to agents through whom 
effected or to 
names are on the policies, but should apply 
to all i 
cluding those appointed to investigate and 


insurance is those whose 


agents of insurance companies, in 


adjust losses.” 


Medical examiners, have 
held to be employees but not agents within 
the contemplation of the statutes.* For 
that a false statement made by the 
insured to a medical and 
municated by the latter to the company is 
not the knowledge of the company 
the company knowledge of the 
By the same token, a false statement 


nowever, been 


reason, 
examiner com 
unless 
has actual 
falsity. 
and com- 


medical examiner 


him to the 


made to the 
municated by agent is not the 


knowledge of the agent unless the agent 
had actual knowledge of the falsity. Neither 
would a material false representation made 
by a medical examiner become the knowl- 
edge of the 


by the 


company if it was not known 


Not 


knowledge of the 


agent. being officers whose 


knowledge is the com- 


pany, medical examiners are not officers 


whose knowledge is the knowledge of the 


agent. Moreover, with regard to facts stated 
nothing 


How 
held responsible 


therein, medical examination adds 


to the actual knowledge of the agent. 


ever, an insurer would be 
representation made to 


although it 


for a material false 


a medical examiner was not 


known by the examiner to be false if, in 


tact, its falsity was known by the agent.” 


"1 Rivard v. Continental Casualty 
116 Me, 46 (1917) 

22 Washburn 1 United 
pany, 108 Me. 429 (1911) 
* See cases cited at footnote 13. 

** Cited at footnote 8 

** Case cited at footnote 8, at p. 11 

* Cited at footnote 21 

* Day v. Dwelling-House Insurance 
cited at footnote 13: Frye v 
surance Society of the 
footnote 13. 

*s Hughes v. Metropolitan Insurance Company, 
117 Me, 244, 103 Atl. 465 (1918). For authority 
to the contrary in other jurisdictions, see.anno- 
tations, 81 A. L. R. 847, and 117 A. L. R. 793 

**? Hughes case, cited at footnote 28. 


Company, 


States Casualty Com- 


Company, 
Equitable Life As- 
United States, cited at 
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In arriving at these conclusions, the court 


said: “The statute which our legislators have 
knowledge of the au- 


knowledge of the com- 


enacted, making the 
thorized agent the 
pany, is wise and salutary, but when invoked 
to accomplish a fraud on the company it 
should be strictly limited within the boundary 
prescribed—the knowledge of the agent 


The 


insured in 


safeguards the 
and 


statute thus construed 


every legitimate respect, 


protects the company against material fraudu- 
lent 


representations not known to it or its 


agents.” 
insisted that the stat 


utes did not apply because by its terms the 


In one case it was 
in question was a foreign contract.” 
Counsel for the that al- 
though the Maine, 
final acceptance was made in Massachusetts 
policy should be 
laws of the 


policy 
insurer argued 


policy was solicited in 
con- 
latter 
Rejecting this contention, the court 


and, there fore . the 


strued according to the 
State 
held that Maine insurance law has applica- 
tion to foreign insurance companies, that is, 
Maine but 
companies 


companies not incorporated in 


doing business there. Foreign 
are permitted to do business in Maine under 
limitations and restrictions im- 
Maine 
meet requirements intended for 
tion of Maine Thus, they 


be licensed by the Commissioner of 


conditions, 


posed by insurance law; they must 
the protec- 
must 


Insur- 


residents. 


ance to do business in the state; they must 


resident agents who are licensed 
state; they must submit to the juris- 
Maine c litigation with 


and deprive 


employ 
in the 
diction of urts in 
Maine 
the state’s 
tions, stipulations or 
insured. By law, notice of process may be 


residents; they cannot 


courts of jurisdiction by condi- 


agreements with the 
served on any agent of the insurer or on the 


Commissioner. The statutes were said not 


to discriminate against foreign companies 
but to insure that applicants for insurance 


deal 


ordinarily 


could with agents, with whom they 


business, 


transact as safely as it 


directly with the com 
that 


statutory 


they were dealing 


pany. It was suggested there was n 


requirement that the clause be 


® Hughes case, cited at footnote 28, at p. 250 


381 Mercier v. John Hancock Mutual Life In 
surance Company, cited at footnote 19. 

2 Fay v. Swicker, 150 Ohio St. 341, 96 N. E 
(2d) 196 (1950). For discussions of this case 
and of the problems involved, see Mustico, ‘‘In- 
Principal and Agent—Effect of Con- 
Limitations Upon the Authority of an 
26 Notre Dame Lawyer 554 (1950-1951) ; 
Krueger, “Agency Imputation of Agent's 
Knowledge to Principal—Insurance Contracts,’’ 
50 Michigan Law Review 761 (1951-1952); Char- 
vat, ‘‘Insurance—Provision for Agreement That 
Agent’s Knowledge Will Not Be Imputed to 


surance 
tractual 
Agent,”’ 


Two Maine Statutes 


penalty for not 
However, to this it was an- 


inserted in policies and ne 
compliance. 
principle of Maine 
thereby ap- 


swered that it is a basi 


law that Maine “111ZeT aré¢ 


prised of the fact may rely ot 


the knowledge and ; of the agents of 
foreign companies a I] < the of do 
mestic Companies. foreign companies 
be exempt from tl F a technical 
construction as to contract, 
the penalty might be 
to do business in Maine 

Although the 
+} 


he policy was a 


technical question whether 


1 Maine or a Massachusetts 
contract did not have to be passed on, the 
discuss the conflict of 
and adopted the 
ich an application 
made, the 


court went on to 


aspect of the case 
view that the 


for insurance is 


laws 
state in wl 
premiums paid 
and the policy delivered is the place where 
the contract is entered into. The statute 


was held to apply. 


Limitations on Agents’ Authority 


In their zeal to sell insurance and 


commissions, 


earn 
sometimes 
Further- 
they are 


insurance agents 
act carelessly and make mistakes. 


like other 


human frailty, 


more, mortals 
subject to 


may 


since 
on occasion they 
even act dishonestly. Insurers have 
sought to protect themselves 
must result from such unwarranted 
acts of agents by attempting to shift the 
burden on to the They have done 
this by placing limitation 
of the agent which they 
the application for insurance or in the policy 
itself. Such limitations | upheld 
when they are reasonable, properly com- 
municated and not contrary to public policy.” 


losses 


from 
which 


insured. 
s on the authority 
have inserted in 


have been 


type of problem, 
these limitations have created others. Thus, 
although when they are 
directed at acts of subordinate agents, they 


Conceived to solve one 


they are valid 


insofar as they are directed at 


are invalid 


general agents.” To hold otherwise would 


be to say that an insurer can limit its very 


self, but that would be contrary to fact.™ 
Principal—Validity,"” 3 Western Reserve Lau 
Review 173 (1951); Crowley, ‘‘Insurance—Mis- 
representation—Extent to Which Insurer Can 
Limit Agent's Authority,’’ 20 University of 
Cincinnati Law Review 418 (1951). See, also 
Lowe, ‘Extent of Agent’s Authority,’’ 1948 
Insurance Law Journal 180 

‘Annotation, 4 A. L. R 
‘“‘Power of Unauthorized Agents to Make Bind- 
ing Modifications of Insurance Policies,’’ 62 
Harvard Law Review 87, 91-93 (1948). 

* Vance, Handbook on the Law of Insurance, 
cited at footnote 5, at p. 459 


(2d) 868, 875: Notes 
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Chere is also the problem of the agent who 


may have general powers for one purpose 
but not for another—power to effect a con- 
tract of insurance but not 


already made.” 


to abrogate one 

Also, one designated a spe- 
the insurer might in fact be 
found to be its representative.” 
valid on the 


cial agent by 
general 
limitation 
authority of an 


Moreover, a once 
agent may 
have been annulled, expressly or impliedly.” 
The rules of law applicable to limitations 
inserted in the policy differ from 
applicable to limitations inserted in the 
application for insurance.” The former limi- 
tation cannot apply to conduct of the agent 
prior to delivery of the policy for lack of 
proper communication and knowledge on 
the part of the insured.” 


subsequently 


those 


Under Maine law, neither can the benefits 
of limitation clauses of this nature be claimed 
nor must the problems created by them be 
faced. The themselves been 
found to be in direct conflict with the 1861 
and 1870 statutes and, therefore, illegal and 


clauses have 


void whether inserted in the application or 
in the policy and whether applicable to gen- 
eral or to subordinate agents.” 

Clauses struck down as contrary to Maine 
law have two The first 
type is to the effect that no act of any agent 


been of varieties. 
of the company other than the secretary or 
president (or some other designated official) 
should be construed or held to be a waiver 
of full and strict compliance with the provi- 
standard 


sions of the policy. This is the 


nonwaiver agreement. According to ordi- 
nary insurance law, it may be waived by a 
general agent but not by an agent of a lesser 


degree : 


Under Maine law, such clauses 


are without force regardless of the degree of 
The second type is 
information 


authority of the agent.” 


to the effect that given, or 


* Blair v. National Reserve Insurance Com- 
pany, 293 Mass. 86, 199 N. E. 337 (1936); anno- 
tation, 4 A. L. R. (2d) 868, 877, 878. 

*% Fidelity & Casualty Company v. King, cited 
at footnote 5. 

* See opinion of Justice Lehman in 
v. Sun Indemnity Company, 271 N. Y. 
N. E. (2d) 534 (1936) 

% The rules are discussed in ‘‘Power of Un- 
authorized Agents to Make Binding Modifica- 
tions of Insurance Policies,’’ 62 Harvard Law 
Review 87 (1948): and by Mustico, work cited 
at footnote 32. 

* See works cited at footnote 38. 

” Day v. Dwelling-House Insurance Company, 
cited at footnote 13; Marston v. Kennebec Mu- 
tual Life Insurance Company, cited at footnote 
17; Frye v. Equitable Life Assurance Society 
of the United States, cited at footnote 13: 
LeBlanc v. Standard Insurance Company, cited 
at footnote 8; Hurd v. Maine Mutual Fire Insur- 
ance Company, cited at footnote 18. 
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Drennan 
182, 2 


statements made, to the agent soliciting in 
surance but not written in the application 
should neither be a part of the contract nor 


binding on the company.” 
clause of the second 


variety, the Maine Supreme Judicial Court 


Commenting on a 


said: 


“The statute must be held to be paramount 
to any agreement or stipulation which is in 
conflict with its terms. It is imperative, and 
must control. It does not render void the 
contract of insurance which contains provi- 
sions at variance with its requirements. Its 
effect is to render null and void such provi 
sions and stipulations, leaving the contract 
in all other respects in full Parties 
must be held to contracted with a 
knowledge of it, subject to it. The 
legislators have deemed it wise to enact the 


force. 
have 
and 


law, and parties will be held to its observ- 
ance, notwithstanding it may nullify stipu 
lations which they see fit to insert in their 


contracts contrary to its mandates.” “ 


Knowledge of Agent 


Prior to Issuance of Policy — 
Misstatements in Application 


Oftentimes agents help applicants answer 
Fre- 
quently the agent even prepares the applica- 
tion for the applicant’s 
result, insurers are plagued by disclosures 


questions in applications for insurance. 
signature. As a 


which were truthfully made by the applicant 
but incorrectly recorded by the agent, in- 
otherwise. Although 
well-settled rule in the law of 
contracts,” in insurance, when this happens 
without fraud or part of 
the applicant, by authority 
the insurer is estopped from asserting the 
falsity of the statement even though the 
application has been signed by the applicant.” 


advertently or con- 


trary to a 


collusion on the 
overwhelming 


‘1 See works cited at footnote 33 

2 Day v. Dwelling-House Insurance Company, 
cited at footnote 13; Frye v. Equitable Life As- 
surance Society of the United States, cited at 
footnote 13; LeBlanc v, Standard Insurance Com- 
pany, cited at footnote 8; Bilodeau v. Narragan- 
sett Mutual Fire Insurance Company, cited at 
footnote 18 

% Marston v. Kennebec Mutual Life Insurance 
Company, cited at footnote 17; Hurd v. Maine 
Mutual Fire Insurance Company, cited at foot- 
note 18. 

“4 Marston v. Kennebec Mutual Life Insurance 
Company, cited at footnote 17, at pp. 278, 279 

* Williston, Treatise on the Law of Con- 
tracts (New York, Baker, Voorhis & Company, 
1936), Sec. 95. 

* Marston v, Kennebec Mutual Life Insurance 
Company, cited at footnote 17; Cf., New York 
Life Insurance Company v. Fletcher, 117 U. S. 
519 (1886). 
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lo evade this principle of insurance law, 
have tried First, 
they stipulated in policies that agents who 
took applications 


insured 


insurers various devices. 


were the agents of the 
However, as to knowledge ac 


quired by the agent prior to the issuance 


of the policy, this device was objected to as 


contrary to fact and to public policy. It 
was found objectionable for lack of notice 
to the applicant.” Next, to overcome the 
objection of lack of notice, insurers inserted 
similar stipulations in applications. In some 
jurisdictions this second device has been up 
held; in others it has been rejected as invalid.” 
Third, 
tions stipulating that the insurer would not 
be charged with the 


insurers inserted clauses in applica- 


knowledge of its agent 


not communicated in a specified manner, 
This 
vith more success than 
Nevertheless, like the 


device, it has provoked a sharp division of 


usually in writing in the application. 
last device has met 
the others second 


authority.” ; 

In Maine, as elsewhere, the problem of 
made in 
agents has existed. 


misstatements applications by 
The most flagrant abuse 
has been caused by agents who 
plied from own 
rather than from that of the insured or ap- 
plicant.” At least 1861, 
attempt to the problem by 
either of the first two devices. 
To have done so would have been absurd 
in the face of the two statutes, 


have sup- 


answers their knowledge 


since there has 


been no solve 


the use oft 


the terms oft 
The third device 
met 
majority of 


crystal clear.” 
tried, but has 
Instead, in a 
which the 
been contested for misstatements in appli- 

is, the 


which ar¢ 


has been Without suc 


Maine 


validity of policies has 


cess 


cases il 


theory relied on has been one 


misrepresentation of material facts by 


he insured However, this, too, has been 


fruitless Perhaps in a number of in 


stances the validity of the policies would 


have been upheld even without the statutes, 


‘ Vance, Handbook on the Law of Insurance, 
cited at footnote 5, at pp. 455, 456; opinion by 
Justice Miller in Insurance Company v. Wilkin- 
son, cited at footnote 3. 

‘8 Annotations, 117 A. L. R. 795, 148 A. L. R 
512, 4 A. L. R. (2d) 877. In New York the 
rule has changed several times. See Stoddard, 
“Limiting the Agent's Authority,’’ 1946 Insur- 
ance Law Journal 712. It is now regulated by 
statute (Sections 142 and 155(c) of the New 
York Insurance Law) 

” Lowe, ‘“‘Extent of Life Agent’s Authority,”’ 
1948 Insurance Law Journal 180. Cases support- 
ing opposing schools of thought are reviewed 
at pp. 187, 188 

Packard v. Dorchester 
ance Company, 77 Me. 144 
Metropolitan Life Insurance Company, 87 Me. 
374, 32 Atl. 989 (1895): Shanahan v. Metropolitan 
Life Insurance 87 Me. 385 (1895) 


Mutual Fire Insur- 
(1885): Mailhoit v 


Company, 


Two Maine Statutes 


but to arrive at its decisions in every case 


the court has relied more on the 


than on 


statutes 


general insurance law, and that is 


understandable. 


that in two of the 
and not the insurer, 
who sought to take advantage of misstate- 


It is interesting to note 


cases it was the insured, 


ments made in applications completed by 
agents. In both cases, policies were issued 
on applications in which it was fraudulently 
represented that physical examinations had 
taken place. Attached what 
purported to be medical ex- 
amination. 


1 
to each were 


certificates of 


In the 
Life Insurance ( 


Metropolitan 
neitl er the W ife, on 
taken, 


first case, atlhott z 
ompany,” 
nor her 
English 


whose life t 
husband 


p< ylicy was 


read 


he 
could understand or 


and negotiations were carried on entirely 
in French with the husband. He was told 
by the agent that he could take a policy on 
his wife’s life, 
death, without 
sent, (2) her signature on the application 
and All of 
this was contrary to the rules and regula- 
tions of the pertinent parts of 
which were printed in a “Premium Receipt 

k” which was delivered to the husband 

plaintiff). The 


pleted the application but also affixed to it 


himself at her 
(1) her knowledge and con- 


payable to 


(3) her physical examination. 


company, 


agent not only com- 


what appeared to be the wife’s signature. 


In the second case, Shanahan v. Metropoli- 
tan Life Insurance Company,” the application 
was completed by the agent but signed by 
the insured. Here, again, negotiations were 
entirely in French for the i 


the Mailhoit case 


Same reason as In 


In both cases, after a lapse of time during 
which premiums were paid, the insured (1) 
refused to continue payment of premiums 

| 


as required in the 


that the 


contended 


and (3) de- 


policies, (2) 


policies were void 
Varston wv. Kennebec Mutual Life Insurance 
Company, cited at footnote 17: Thorne v. 
Casualty Company of America, cited at footnote 
17: Guptill v. Pine Tree State Insurance Com- 
pany, 109 Me. 323 (1912): Maxwell v. York Mu- 
tual Fire Insurance Company, 114 Me. 170 
(1915); Spaulding v. York County Mutual Fire 
Insurance Company, 128 Me. 512 (1930): Mercier 
v. John Hancock Mutual Life Insurance Com- 
pany, cited at footnote 19 

1 Quoted in text at pp. 264 and 265. 

52 Marston v. Kennebec Mutual Life Insurance 
Company, cited at footnote 17: Hurd v. Maine 
Mutual Fire Insurance Company, cited at foot- 
note 18. 

See cases cited at footnote 50 
5* See cases cited at footnote 50 
* Case cited at footnote 50 

Case cited at footnote 50 





the return of already 


When this demand was refused, suit 


manded 
paid. 
was brought. 


premiums 


Both cases were decided on 
the same day and in both the contentions 
advanced by the plaintiffs 
At best, each policy was found to be void- 
able rather than void and no resci: 
found to have set proved in 
either In fact, not only did the in- 
surers make no attempt to take advantage 
of the frauds but 
consider the policies as existing contracts 


were rejected. 
ion was 
been up or 


case. 
they also continued to 


until, and even after, suit was brought or 
payment of premium stopped. ‘Therefore, 
even without the 1861 and 1870 statutes 
similar results could have been arrived at. 
Nevertheless, the took the statutes 
into consideration and said in the Mailhoit 
“Whatever the effect of such fraudu- 
lent acts of the agent, as shown in this case, 
might have upon the policy in other juris- 
dictions, there can be no doubt that, since 
the act of 1870 (Chapter 156, incorporated 
into and a part of Rev. St. c. 49, § 90), in 
this state, it must be held to be a binding 
Shanahan the 
said to follow.™ 


court 


case: 


and subsisting contract.” In 


Same consequences were 


Knowledge and Acts of Agent 
Subsequent to Policy's Issuance 


Many, probably a majority, of the cases 
in which the 1861 and 1870 statutes have 
been construed dealt with done 
and knowledge acquired by agents prior to 
the issuance of policies. However, although 
the number of not as the 
statutes have been applied with equal force 


have acts 


cases is 


great, 


to acts done and knowledge acquired by 
agents subsequent to the issuance of policies 
after 
This is as one might well expect, 
for in the language of the the agent 
“stands in the place of the company,” and 


agents are the company 


whether before or losses have oc- 


curred. 
law 


“in all respects re- 
garding any insurance effected by them.” ™ 
Moreover, it has already been seen that the 
statutes, as construed, are not limited to 
agents through whom policies are effected 
or to those whose names are on policies, but 
that they also apply to all agents of com- 


panies—to those appointed to investigate 


and adjust losses as well as to others 


Before loss.—The statutes have been cited 
to sustain alterations made in policies by 


7 Case cited at footnote 50, at p. 382 

58 Case cited at footnote 50 

5° 1861 and 1870 statutes, 
and 265 of text. 

See p. 266 of text. 

6172 Me. 309 (1881). 

® Ch. 49, Sec. 64, of the 
force in 1881. 


270 


quoted at pp. 264, 


Revised Statutes in 


agents In one case, Farrow v. Cochran,” 


the agent altered a policy which had al- 
ready been issued to make it conform to 
the application which had been accepted by 
the company. 


that the policy 


Later, the insured contended 
was thereby rendered void 
sought to recover premiums paid. 
However, his contention 
overlooking the provisions of 


and he 
ail ait 
rejected as 
the 


was 
rey ised 
statutes.” 


Continental 
result 


In another case, Rivard wv. 
Casualty Company,” a 
By its terms the policy took effect 


similar was 
reached. 
on delivery and the premiums were payable 
Nevertheless, pursuant to an 
the policy found to 
delivered on 30-days approval 
completed The 
court brushed aside the suggestion that the 
agent lacked authority to change the policy 
or to waive the provision that it should take 
effect on delivery.” 


in advance 


oral agreement was 


have been 


and not as a contract. 


In Frye'v. Equitable Life Assurance So 
f the United States” 
required the return of the policy within six 
months after default of 
paid-up policy to be found to 
have without much 
The act which brought this about 
took pl ice 


ciety a provision which 
premium for a 
issued was 


been waived too cere- 
mony. 
during a conversation between 
the insured and the agent over discontinu- 
The agent examined 
the policy and remarked: “This is a differ- 
ent policy from what I thought it was, this 
is good for as many twentieths as you have 
paid in when it matures, you don’t need any 
other policy.” * 
sured kept the receipted policy 
held and made no further effort 
another policy. 
the court held 


tuted a waiver. 


ance of the policy. 


Relying on this, the in- 
which he 
to obtain 
After quoting the statute, 
that 
There was also a limitation 


the agent’s act consti 
in the policy that no act of any agent of 
the company other than that of its secre- 
tary or president should be construed or 
held to be a waiver of full and strict com 
pliance with the terms of the policy. How- 
ever, it has already been demonstrated that 
such limitations 


Maine.” 


are illegal and void in 


Stipulations in policies that under certain 


conditions they become void have not been 


very great obstacles. In one instance a 
% Cited at footnote 21. 
** See, also, Bilodeau v. 

Fire Insurance Company, cited at footnote 18, 

in which an agent was considered competent 

to waive payment of premium. 
*% Cited at footnote 13. 
6111 Me., at p, 289 


7 See p. 267 of text 


Narragansett Mutual 
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policy stipulated that it “shall be void 


if without the assent in writing of the com 


pany, the situation of circumstances affect 


ing the risk shall, by or with the knowledge, 


advice, agency, or consent ot the insure 


be » altered as to cause an increase of 


such risks.” Under the statutes, verba 


consent by an material alterations 


agent to 


made by the insured to the 


property was 
held binding on the compan 


instance the 
void 


insurance on the 


another policy provided 


1 


at it was if the insured thereatter 


made othe property with 


out written consent of the company. The 
on the 
Both 


companies, 


insur procured a second policy 


property in violation of this provision. 


policies, placed with separate 


vere issued by the same agent who said 


nothing to the first 


policy. In a suit 
resisted payment, the 


: ; 
held to be its 


agen 
knowled P silence 
\t 


seem to be a bit 


silence and his waiver its waive1 


glance this would 


harsh because the second policy was wi 
but the court 


different company, 


construe the statute by 


[It reasoned that 


interpreting it 


read if the statu 


to knowledge of an existing pol 


subsequent policy was being 


should apply with equal force to know 


ot a subsequent policy by one still the 


yf * company which 


pt licy. 


issued th 


After loss 


have 


tatutes been appil 


uired 


“producti 


ten 


the insu 
no move in the 
is sufficient to constitute 
insurer Of a delay by 
e specified time in maki 
Under the 


nt may not have had 


Statutes, 


Vutual 
footnote 


Dorchester 
cited at 


Packard v 
ance Company, 
148, 149 

» Packard v 
Company, 
148, 149 


Mutual Insur 


footnote 50, at pp 


Dorchester 
ance cited at 
’ Bradbury v. Insurance Company of State of 
Pennsylvania, 119 Me. 417, 111 Atl. 609 (1920) 
Bradbury v. Insurance Company of State of 
Pennsylvania, 119 Me. 417, 111 Atl. 609 (1920) 
Day v. Dwelling-House Insurance 
cited at footnote 13 
LeBlanc v. Standard 
cited at footnote 8. 


Insurance 


Two Maine Statutes 


( ‘ompan uU, 


Company, 


employ 
bound wh 
over to local cou 
summons 
again, it 
stipulatic 
ng that thet 
policy conditions 


writing, sig 


taries of th 


‘The law 
expensive formality « in < ion when 


the insurer, 


vided, 


benefit it was pro- 
tae 
ious when agent 
wrote his poli | a 


has superfluous.’ 


was rendered 
vould appear in 
order tor vou te oll ni im you will 


O take 


ompany. 


peen reac hed 


law of age 
‘ ‘ 
enacted wi 
affecting 
deemed 


* Day v. Dwelling-House Insurance 


cited at 


Company, 
footnote 13 LeBlanc 1 Standard In- 
surance Company, cited at footnote 8 

Pine Tree Mutual Fire In- 
surance Company, 112 Me. 52, 55 (1914) 

Harwood v. United Fire 

Company, Fire and Cases 
Me. 223, 226 (1939) 

‘T Appleman Insurance 
(West Publishing Company, 
9781-9800, and cases cited therein 

‘Ss Work cited at footnote 77, at Sec 


Oakes v State 


States Insurance 


Casualty 


> 


122, 136 


Lau Practice 


Secs 


and 


1945), 


9786 





term, the have been 
applied to all classes of agents appointed by 


insurance companies 


sense of the statutes 
Furthermore, it has 
that the 
has no direct contact with the company but 


been recognized average insured 


must go to the agent in all matters affect 
ing insurance. As a result, the usual cri 


teria (scope of employment and extent of 
authority) have played a minor part, and 
the mere existence of a relationship of prin- 
cipal and agent has been found sufficient. 
Che for the in 
sured, a bane for the insurer and a trap for 


[The End] 


statutes have been a boon 


the overzealous agent 


WHAT THE LEGISLATORS ARE DOING 
| 


Another enactment amends the personal 
property law and the 
installment 


lien law as to the 


sale and financing of services 
and goods other than motor vehicles. Chap 
ter 599, Laws 1957, Senate Int. No. 3618, 
approved April 17, 1957, effective October 1, 


1957. 


Life Insurance 


Maine . .. A new law governs the is- 
Laws 1957, 


1957, 


suance of group life insurance. 
H. B. 1033, approved April 17, 
tive 90 days after adjournment 


effec 


Litigation 
The maximum damages 
wrongful death 
been raised from $10,000 to $25,000 
7957, Hi BB. Fil, 
April 24, 1957. 
Connecticut ... 
the precedence of 


Colorado 
recoverable in actions has 
Laws 
approved and effective 
Provision is made for 
brought by or 
against persons 65 years of age or older ovet 


actions 


all other civil actions in respect to the ordet 
of trial (except as provided in Section 7945). 
Public Act 78, Laws 1957, S. B. 916, ap 
proved and effective April 10, 1957. 

Maine . . The 
under the wrongful death act has 
increased from $10,000 to $20,000. Chapter 
188, Public Laws 1957, H. B. 777, approved 
April 24, 1957, effective 90 days after ad 
journment. 

Maryland . . The that an 
executor or administrator may recover from 


of the 


amount recoverable 


be en 


amount 


funeral 
testate or intestate has been from 
$500 to $1,000. Chapter 640, Laws 1957, 
H. B. 637, approved April 10, 1957, effective 
June 1, 1957. 

Nebraska 
county where the decedent was an inhabitant 
or resident at the time of his death has 
exclusive jurisdiction over the 


a tortteasor tor expenses 


raised 


Che county court of the 


proceedings 
for the probate of his last will and testa- 
ment. Laws 1957, L. B. 344, approved 
April 20, 1957, effective three months afte: 
adjournment. 
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Continued from page 262 


Taxation 


Arkansas . .. Surplus line brokers are 
required to remit by March 1 of each year 
+ per cent on the direct premiums, 
premiums, exclusive of sums 
collected to cover federal tixes on surplus 


a tax OI! 
less return 
line insurance subject to tax transacted by 


them during the preceding calendar 


Acts 1957, S. B. 


year. 
306, effective Tune 13, 1957. 


Kansas .. . In addition to the $20 fee 
formerly imposed upon an attorney in re- 


gard to reciprocal or interinsurance ex 


changes, the attorney must pay the tax for 
the firemen’s relief fund on all fire and 
insurance, the tax on fire premi- 


and the 


lightning 


ums for the state fire marshal 
admission fees and annual fees prescribed 
by Section 40-252. 1957, H. B. 437, 


applicable to all premiums received on and 


Laws 


after January 1, 1957. 
The Kansas fire 


increased from .5 per cent to .75 per cent up 


marshal tax has been 


Laws 
1957, 


on all premiums from fire insurance 
1957, H. B. 166, approved March 30, 
effective upon publication in the official state 
paper. 

Maryland . . . Insurance companies may 
deduct the amount of return premiums from 
their annual report of new and renewal 
premiums subject to tax. Chapter 384, Laws 
1957, approved March 28, 1957, 


June 1, 1957. 


effective 


The $40,000 inheritance 


insurance 


Washington 
tax exemption on received by 
beneficiaries is canceled, as is the limitation 
on insurance paid for by an employer upon 
the life of an employee with the employer 
only the 


surrender value 


as beneficiary. 


Formerly amount 
immedi- 
death 


The amount 


in excess of cash 


ately preceding the time of the was 
considered part of the estate. 
of federal estate tax paid by an estate will 
claim or in- 
debtedness against the estate tax. Chapter 
280, Laws 1957, approved March 26, 1957. 
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Evaluating Damage Claims 


By BEN W. SWOFFORD 


The author is a member of the Kansas 
City, Missouri law firm of Swofford, 
Schroeder & Shankland. Hts article i: 
reprinted from the Winter, 1956-1957 
issue of the Arkansas Law Review. 


Wt E MY TOPIC is “Evaluating 
Damage Claims,” I trust that you will 
excuse me if for a brief moment I discuss a 
related subject in order to fulfill a resolution 
ind promise which I made to myself over a 
year ago. I am determined, wherever pos- 
sible, and whether the audience be one per- 
hundreds, to small voice 
and to publicly state that I am unqualifiedly 


son or 


raise my 


and violently opposed to any attempt what- 


soever to restrict, modify or change the 


ultimate right of American citizens to sub 


mit their differences in courts of law to 


juries of their peers. 


Che proposal to eliminate jury trials in 


automobile accident cases and to establisl 


some sort of “automobile accident commis- 


sion” has been proposed and advocated by 
certain judges and lawyers, ostensibly upon 
the basis that automobile cases so clog our 
court dockets as to be primarily responsible 
for the long delays experienced in some ju- 
risdictions between the filing of the action 


trial. Not only 


posal a direct blow to our fundamental sys- 


and the actual is this pro- 


tem of jurisprudence, but it is also the only 


time that I know of in the history of our 
jurisprudence or, 


indeed, in the history of 


our country, where we have been urged t 


ro basic rights as a matter of expedi 
willing to d 


inability to 


ney, or where we have been 


because we admit our 
technical administrative or 


cial problem 


The problem of delay in our judicial 
processes is indeed a real one, but certainly 
not unsolvable. The proposed elimination of 
the ‘basic right to a trial by jury would be 
catastrophic and irredeemable. I have op 


posed, and shall continue to oppose, it. 


See 42 American Bar Association Journal 
821 (1956) 


Damage Claims 


The 
and claims men engaged in the day-to-day 
effort of handling 
side of the table or 
prove our efficiency to accomplish not only 


basic problem confronting lawyers 


damage claims on one 


the other is to so im- 


substantial justice for all parties, but also 
to relieve rather than add to the acknowl- 


edged “traffic jam in the courts 


This is a large problem. The 1955 report 
of the National Safety Council 

in that year accidents of all types brought 
death to 92,000 persons, injured 9,200,000, 
$10.300,000,000 in 


shows that 


and resulted in financial 


setbacks, such as equipment and property 


damage, lost wages and medical expenses 


10 2 


cost 38,300 lives, ap- 


Traffic accidents alone 
proximately 1,350,000 nonfatal injuries and 
$4,700,000,000, in terms of cash 


approximately 


There ar 
a million such accidents where 


insurance was directly involved.* 


It is accurately estimated that of 
million 


of them 


such claims, approximately a 


lawsuits where cases 
thirds 


1 


before that 


mature into 
filed 


adjusted 


are actually (two having been 


settled or 


therefore appears that the great majority ot 


stage). It 
cases involving injured plaintiffs and fina 


cially defendants are adjusted 


and settled in 


responsible 


the claim stage 


into lawsuits, 
come To 
State of 


Of the number that mature 


only a small percentage actually 
trial. The Judicial Council of the 
New York has 
show that of the 
filed in 
tried Stated 


settled without 


published statistics whicl 
number of damage suits 
that state, only 5 per cent are eve! 


another way, 95 per cent ar 


actual trial. Estimates 


other jurisdictions run from 5 to 7 per cent 
deal 
ing with this vast problem compromise and 


Those of us, therefore, engaged in 


these dis 
putes, and yet our courts are still admittedly 


settle from 90 to 95 per cent of 


overburdened and behind schedule. It seems 
to me, therefore, that our problem is basi- 
cally to increase our ethciency so as to cor- 
h ] 


respondingly increase the number of claims 


settled and thereby relieve, to some extent, 





should 
to the abolition of the ultimate 
clients to submit their differ 
ences to a jury if settlement efforts fail. As 
a corollary to our problem, the courts and 


the burden However, we 


neve! 


court 
ac cede 


right of our 


the legislatures have the problem of increas 
the the administration ot 
the courts to handle litigated cases promptly 
with 


ing efficiency of 


and no unusual delay. In my own 
county of Jackson in Missouri, with a popu 
lation of approximately 500,000 persons, we 
have solved this problem by increasing the 
number of judges, their pay and retirement 
benefits and by streamlining procedure so that 
now it is possible in that county, to obtain 
a trial of a litigated matter within a period 


of 12 to 14 months. 


Settlement “‘Tools”’ 


Of course, before a lawyer can evaluate a 
claim or suit with the thought in mind of 
settlement, he must be employed in a cas¢ 
or claim which is subject to settlement, that 
involves elements of 
injury and financial responsibility 
One of the most difficult things for me to do 


is, a matter which 


negligence, 


is to summon the courage to tell a claimant 


that he has no case for lack of one or more 
of these elements 


Court File No. 


Court Division 


Name ( 


ounty 


Case 


Plaintiff 


Defendant 
Telephone No. (At 
Wife’s Name 


Relatives’ Names and Telephone Nos 


Nature of Case: 


No 


Home) 


Husband’s 


The first settlement ‘tool’ which 
must have is a legitimate claim upon which 
a monetary value can ultimately be placed. 
Having employed in 
matter, a lawyer embarking upon settlement 
completely 
both as to the 
Lawyers on both sides 


one 


once been such a 


negotiation must have his case 


and adequately 
the 
and claims men have come more and more 
to the realization that the old f 
bluff, bluster and “button, button, who’s got 
the button” settlement negotiations are out 
moded and obsolete 

Our 


tion 


prepare d, 


facts and law 


system ol 


second settlement “tool” is prepara 


on both the law and the facts. In our 


office we have adopted certain basic forms 


which are used in the preparation of any 


case in which we accept employment and 
which are permanently kept as part of the 
file Their purpose is to summarize 
the the file for easy and quick 
availability and reterence. 
subject to much improvement and are by no 
means perfect but, at least in our practice, 


jacket. 
contents of 
These forms are 


they consist of: 


Basic information sheet.—This gives brief 
information as to the parties, court, nature 
of the case, etc., and is used primarily by 
our docket clerk to prepare our permanent 
docket information book 


Produced by: 
Referred by: 


Assigned to: 


Commenced 


Attorney—for Plaintiff 


Defendant 


Work) 


\ttorney—tor 


(At 
Name 
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Comment 


Conclusion 


Interview sheet and data for petition. dresses of nurses, doctors, hospitals; police 
his consists of the details of the accident; or investigating officer’s data; damage to the 
location; vehicles involved; directions; items vehicle; names and addresses of witnesses; 
of special damage; injuries; names and ad- and both the plaintiff's and defendant’s in- 

surance situation, so far as available. 


INTERVIEW SHEET and DATA FOR PETITION 


Produced by Date 


Referred by Interviewed by: 


Have Contract signed. Check this 


Have six medical authorizations signed. Check this 


Have proper number hospital record authorizations signed. Check this 
Name of client Spous« 

\ddress 

Telephone Home ; Work 

Relative who will know whereabouts—Name 

Relationship - Address Phone 
Date of Casualty Incorporated area 


County « “Fane ‘ Daylight 


Dark - Weather 


ty (re: intersection or fixed objects) 
Name and address of defendant(s) (Specify: individual, partner, d/b/a, corporation 


Make and Models of vehicle(s) involved and drivers’ names. Indicate plaintiff’s vehicle 
by encircling drive r’s name 
a 


) 


Direction participants were proceeding on 


a 


} 
D 


( 


Name of defendant(s) insurance company and 


Client’s employer and type of work done 


Damage Claims 





> 


20 


Wages or income per week or month (state maximum capacity): 


$ Pet > or $ Per Annum 
Has injured party returned to work? If so, date 
Name of hospital(s) and charges (indicate if estimated) 

$ 


$ 


Name and address of doctor(s) and nurse(s) and Charges (indicate estimation) 


Generally the injuries sustained: 


Were investigative officers called? . lf so, who (Sheriff, Police, etc.) 


Was client arrested? . If so, what is charge? 


Other driver(s) arrested? . If so, names and charges: 


[raffic Court Hearing date, time and place: 


Was vehicle damaged? Owner 

Value before collision Value after collision 
Sold to Received $ 
Name of company repairing car and amount of bill: 

Total charge $ . Towing charge $ 


(rarage 


\ll other expenses to date (medical, prescriptions, household help, baby sitters, etc.) 
Date 


Has client made Statement? . If so, for whom and what form? 
Written or Oral; Signed or Unsigned) 


Does client have a copy P 


Names and addresses of witnesses known by client: 


Fill all Blanks (if none, write “NONE”) 
Clients: 
(a) Collision Carrie 
(b) Liability Carrier Amount $ 


(c) Health and Accident Carrier 


IL J— May, 1957 





Do we represent Company on subrogation claim? 


Name Amount $ 


Is there evidence to be preserved immediately because of impending change? 


so, what? 


Is there a Removal problem? 
COMPLETE AS FAR AS POSSIBLE ON FIRST INTERVIEW FOLLOW 
UP, COMPLETE 
Investigation check sheet.—This contains case during its investigative phases and re- 
a summary of the actual work done on the _ flects the contents of the file 


INVESTIGATION CHECK SHEET 
Check Here Check Here 
Work When Work 
Ordered Completed 
. 3 . (a) Have contract signed. 
( ) (b) Complete Interview Sheet 
(a) Obtain Police report. 
(b) Interview Officers 
(c) Reduce interview to writing. If possible, take statements. 
(d) Get APB reports. 
(e) Inspect and make report of what police photos show. 
(f) Get copies of police photos. 


(gz) Determine if officers took pictures ef skid marks. 
Make a diagram of scene of accident. 

Would an engineer’s plat be helpful at trial; if so, obtain. 
Take photographs of vehicles involved in accident 

Take photographs of scene. 

Take photographs of plaintiff 


Interview all witnesses whose names appear on Interview 
Sheet and police reports, obtaining business and personal 
addresses and. phone numbers, including mailing address 


and/or name of relative or close friend who will always 
know witness’ whereabouts. Take signed statements, if 
possible: if not, reduce interviews to writing. 


Make house-to-house canvass for witnesses in neighborhood 

of accident. (Take “negative statements” where necessary 

to protect, with reason shown in statement.) 

(a) Obtain detailed statement from plaintiff 

(b) Obtain objects involved and preserve for evidence, 
observing evidentiary admissibility rules 

(c) Obtain detailed information, including dates, from plain- 
tiff re: prior injuries, prior claims, prior lawsuits, prior 
medical treatment, prior illnesses, prior hospitalization 
and the names and addresses of prior treating physicians 
Obtain medical authorizations (on our form). 
Write all doctors for reports including a medical author- 
ization therewith. 
Place note on your docket for two weeks from date of 
request to follow up until medicals are complete. 
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Check Here Check Here 
Work When Work 
Ordered Completed 
E. 3 hey 12. If plaintiff was removed by ambulance, interview attendants 
and driver and take statements as to location of vehicles, 
skid marks, position of injured persons, admissions of de- 
fendant, and all conversations of plaintiff and defendant. 
If vehicles were removed by wrecker, interview wrecker’s 
driver and take statements re: 
(a) After-accident details, including skid and drag marks, 
location of debris. 
(b) Location of vehicles, condition of vehicles’ brakes, lights 
horns, tires, etc. 
(c) Statements or admissions of drivers and parties 
(d) Damage to vehicles 
Obtain from proper government official the status of detend 
ants (corporation, partnership, etc.) 
Obtain from Secretary of State the ownership of defendant(s) 
registration tag(s). 
Obtain certified copy of weather report for date of casualty 
File routine Interrogatories. 
File Special Interrogatories. 
File motion to produce documents, photographs, objects, et« 
File motion to inspect. 
Interview all witnesses whose names are obtained in answer 
to Interrogatories. 
Obtain copies of hospital records: 
(a) 
(b) 
(c) 
(d) 
Check for possible criminal conviction of 
(a) Defendant. 
(b) Plaintiff. 
(c) Principal witness 
(d) 
Check with garage and get itemization of repair estimates 
(a) On plaintiff’s car 
(b) On defendant’s car. 
For nighttime accident: 
(a) Check car lights 
(b) Check street lights 
(c) Check for flares and local lights 
(d) Color of pedestrian’s clothes (have clothes preserved) 
Check photograplis, measure and identify skid marks and 
drag marks at scene of casualty. 
Have witness note color of all vehicles involved. 
Obtain documentary evidence to support special damages 
of plaintiff, including medical and hospital bills, income tax 
records, withholding tax records, etc. 
Set de positions of: 
(a) Defendants. 
(b) Hostile witnesses. 
(c) Witnesses of precarious health 
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Check Here Check Here 
Work When Work 
Ordered Completed 


) ) 30. Obtain current and prior employment records of client re 
Physical examinations, injuries, illnesses, etc., and dates of 
employment 

31 Shall we refer plaintiff to spe cialist ? 

(a) Bone specialist 

(b) Nerve specialist 

(c) specialist 

(d) specialist 

Check to see if news photos were made and, if so, obtain 


copies 


Check and secure copies of all news accou 


INTERMEDIATE CHECK SHEET 
(3 Months After Filing Suit) 


Check to sce that Investigation Sheet has been completed 
2 Check petition to see if: 
(a) There is any variance from facts. 
(b) Theories pleaded are sufficient to cover all grounds of 
action 
(c) All items of damage are included in pleading and injury 
allegations are propet 
(d) Prayer is sufhcient. 
Check to see if Interrogatories have been answered. If not, 
file motion to compel or strike 
Determine if additional photos are needed; if so, obtain 
Prepare trial outline of proof, listing witnesses and points 
of proof from each. 
) se 6. Check status of medical preparation 
Legal preparation sheet.—This contains the matter, theory of the case, law applicable, 


our conclusions as to the legal phases of discovery procedure desired, preparation and 
trial brief. 


LEGAL PREPARATION 
BEFORE FILING SUIT 
1. Decide theory of case 
(a) Res Ipsa Loquitur 
(b) Primary Negligence 
(c) Humanitarian Doctrine 
(d) Other: 
Does Law of Foreign State Apply? . If so, which? 
Is any Statute applicable? 
(a) 


(b) 


Damage Claims 





Do Municipal Ordinances apply? 
(a) 

(b) 

Should Foreign Law, 
Is Contributory Negligence a defense: 
(a) Directly 

(b) Imputed 

(c) Joint Venture 
Is case removable? 


Should Demand for Jury Trial be filed? 
Do forwarding attorneys wish to appear of record? Yes 


FORE DISCOVERY 


PROCEDURE 


Statutes, Ordinances be pleaded? 


What action should be taken to avoid removal? 


- No 
(Check One) 


Establish if possible by defendant’s deposition and Interrogatories 


(a) 
(b) 
(c) 
“FORE LISTING 
Trial Brief should cite law on 
(a) 
(b) 
Has Trial 
Instructions needed: 
(a) 
(b) 
(c) 


Brief been made? 


(d) 
(e) 
(f) 


FINAL CHECK LIST 


Defendant’s Medical Exam by: Dr. 
We received copy ot report on 


Plaintiff should h 


exam: 


ave late 


3. Trial assignment 


Third, and perhaps most important as a 
“tool” to settlement, is a mental or psycho- 
logical desire to work the matter out and to 
reach an amicable f 
the situation. 


and real compromise of 
We have found in our prac- 
tice that it is best, at least in the early stages 
or before-trial stages of settlement negotia- 
tions, to entrust them to a member of our 
firm who will not ultimately be responsible 
for the trial of the case, if settlement nego- 
tiations fail. Often the trial lawyer who will 
ultimately “sit in the front seat” becomes 
overenthusiastic or unrealistic about the case 
and, Mel Belli has said in his book 
Modern Trials: “When he gets to the start- 
ing gate he 
the stables.” 


as 


wants to race, not go back to 


It has been my experience that claim- 
ants’ lawyers who have the idea that all 
claims representatives or counsel 
either ignorant or parsimonious have 
very little chance of working out an amicable 
settlement. On _ the hand, defense 
counsel or claims representatives who have 
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defense 
are 


other 


examination 


Date 


by his medical experts; date of latest 


We received report on 


the 
are 


all 
little chance, at least 
in our office, of reaching a fair accord. It 
is regrettable that in the past at least, too 
many claimants’ attorneys on the one hand, 
and claims representatives or defense coun- 
on the other, 


that claimants’ counsel 


very 


conviction 


crooks have 


sel have been trained or in- 
doctrinated to take this unhealthy and untrue 
attitude toward each other. 


however, to 


It is gratifying, 
note that in the more enlightened 
recent years, this attitude is fading and each 
group is more frequently approaching the 
other upon the and fair 
dealings, from suspicion or personal 
at least until facts prove otherwise. 
then, the third “tool” is a mental 
and psychological approach to the problem 
which creates an atmosphere of sincerity 


basis of honest 
free 
animosity 


So 


and good will. 


Without these three “tools,” 
ion, 


in my opin- 
a lawyer or claims man can no more 
effectively do a job for his client or em- 
ployer than a carpenter could build a house 
without a hammer. 
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Evaluation 


Having these tools at hand and having 
accomplished the preliminary work on in- 
vestigation and law, a lawyer is now in a 
position to evaluate his claim. This is per- 
haps the most difficult problem that he will 
encounter throughout the ; 
given matter. 
there are 


course of any 
It has been rightly said that 

three evaluations of y claim: 
(1) that of the claimant; (2) that of the 
defendant; and (3) the real value. The ob- 
jectives of both sides should be to honestly 
try to reach the real value of the case and 


any 


thus to obtain justice by agreement. 


It is our evaluate a claim, 
usually upon the basis of a formula which 
I will hereafter discuss, and arrive at 
figure which we 
worth 
which we 


practice to 


one 
believe the case to be rea- 
and another 
will not go 


figure below 
Having thus 
placed the value upon a matter, we discuss 
it thoroughly 


obtain 


sonably 


once 


with our client and usually 
written authority from the client as 
to a figure which would satisfy him, and 
written directions from him as to his mini- 
mum authority. Of course, during the cours¢ 
of any settlement negotiations which ensue, 
we keep our client constantly advised and 
sometimes modified 


in the light of the current situation. 


these instructions are 


further ob- 
into the use of the 
formula which we employ. 


like to make a few 
servations before I get 


1 would 


As many of you know, there has devel- 
oped in the past few years under the great 
leadership of Mel Belli of San Francisco, 
Joseph Sindell of Cleveland, James Dooley 
of Chicago, Perry Nichols of Miami, Orville 
Richardson of St. Louis, and other out- 
standing claimants’ attorneys, the philosophy 
of “full disclosure.” Indeed, many of them 
furnish opposing counsel or claims repre 
sentatives with a complete brochure of their 
file, including witnesses’ 


copies of State 


ments, photographs, medical reports and 
the works, including the good and the bad 
I personally believe in this method of approach, 
provided one is dealing with a man who has 


I do 


not believe in, and do not appreciate, dis- 


authority to compromise a given case. 


closing the full contents of my file to some 
and 
that 


one who is on a “fishing expedition” 
information 
he can tells 


“You know my limit of authority is $500, 


who, after getting all the 


(without giving any), you, 


and I have to send this information to Los 


Angeles 
That kind of a situation always leaves me 


or New York or London, England 


somewhat apprehensive that I may have 


Damage Claims 


and are 


foregone some of my client’s valuable rights, 
and it invariably leaves me irritated. Full 
disclosure should follow and not precede 
an honest discussion of the case by persons 
with authority and an open appearance that 
the suit or claim can possibly be settled. 
It should go only to the amount and it 
should be reciprocal. 
While we in our firm 
usually friendly 
counsel or 


trust and admire 
with all of the 
representatives 
with whom we deal in our day-to-day prac- 
tice, and almost invariably are willing to 
give an authorized and empowered nego- 
tiator. from the other side copies of our 
statements, medical etc., at some 
must confess 
that we do take the precaution of stamping 


defense claims 


reports, 
stage of the negotiations, I 


each such document handed over to our 


opposition in a conspicuous place with a 
stamp which reads 
“Date: 
“Case: 
“Insurance Company: 
“Representative receiving: 
“Furnished by Swofford, Schroeder & 
Shankland 
“FOR SETTLEMENT 
OLY.” 


PURPOSES 


With that stamp prominently affixed to 
such documents, we have never been con- 
the trial of a lawsuit 
which we have been unable to compromise ! 


fronted by them in 


One further observation upon the general 
subject: I think that too many settlement 
possibilities are rendered impossible by pride. 
By that I mean that I 
lawyers and claims 
for the other fellow to call.” I have been 
guilty of this fault in the past but have 
recently and almost invariably opened settle- 
ment negotiations in any case which I think 
can be settled myself and, 


have seen 


representatives 


many 
“wait 


believe me, once 
vou take the plunge and bury your pride, 
it 1S an 
and tell that 
a position to be discussed, we would appre- 
ciate the opportunity 


easy matter to call your opponent 


him since the case is now in 


fact, in 
[ have found it helpful to 
discuss settlement before filing suit, except, 


to do SO. In 
most instances, 
of course, where immediate filing is neces- 
sary because of the statute of limitations, 
desire to perpetuate evidence, or other reasons. 

I think that defense 
representatives 


and claims 
make mistake in 
“hard to and indifferent and 
noncooperative up to the very eve of a trial. 
We do not like to settle lawsuits on the 
courthouse and when 


counsel 
a serious 


acting get” 


steps we do, almost 
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invariably it is for a figure in excess of 
would taken trial 
preparation. 


what we have before 


If we are to really accomplish the objec- 
tives which I discussed at the beginning of 
this article, that is, compromise and settle 
efficiently a great bulk of litigation which 
now causes our mechanical problems, we 
must stop all of this bluffing and war of 
I have found that the average trial 
lawyer with any experience is not bothered 
too much by nerves! 


nerves. 


Formula for Evaluation 


For many years, lawyers on the claimants’ 
side have attempted to work out some sort 
of a logical formula for the evaluation of 
personal injury claims. In 1953, in Chicago, 
Joe Sindell of Cleveland, Ohio, read a 
paper on the “Sindell Formula.” 
This formula has been highly controversial 
and has been modified to meet individual 
needs, but it has been used as a basis by 
many claimants’ lawyers ever since. We 
in our office use it and have found it most 
advantageous. 


so-called 


Basically, the formula works this way: 
Six vital elements of any lawsuit or claim 
are allocated arbitrary points, 100 points 
being the theoretically “perfect” 
These are broken down as follows: 


lawsuit. 
Liability 1 to 50 points 
Fea.tu. -" 
ltold ” 
Liet0 os 
l1to 10 * 
1 to 10 < 


Injury 

Age of plaintiff 
Type of plaintiff 
Type of defendant 


Actual loss (special damages) 


For the purposes of this discussion, I will 
give you some of our ideas with reference 
to this formula and i 
office. 


how we use it in our 


Incidentally, two points should be kept 
in mind, namely, (1) that there is no “per- 
fect” lawsuit, that is, 100-point lawsuit, and 
(2) this formula cannot be applied to a 
without any merit, that is, with 
no liability and no injury. So, we start with 
the premise that the case to which we are 
attempting to apply this formula has some 
merit and value. 


case one 


Liability—The range in this category is 
from one to 50 points and, as you can see, 
could represent 50 per cent of the value of 
the case. We interpret this to mean that in 
a case where there is a serious doubt as to 
whether there is a jury question, an allo- 
cation of one point should be made to the 
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case. On ‘the other hand, a case which in- 
volves wanton and gross negligence (where 
punitive damages might be 
should be allocated 50 points. 
the average claim lies somewhere between 
Each claim must be studied 
individually before making any such allo- 
cation as to the liability facts in the file in 
the light of legal authority 


recoverable) 
Of course, 


these extremes. 


Some factors which we always considet 


are these: 

(1) The circumstances of the negligence 
Was the defendant violat 
Was he drunk? 


Are there possible grounds for the charge 


of the defendant 
ing a statute or ordinance ? 
of gross and wanton negligence or was he 
just “a little bit” negligent ? 

(2) The possibility of contributory neg- 
comparative negligence).—In 
some states, such as Missouri, contributory 


ligence (or 


defense barring 
states (perhaps more 
enlightened), the rule of comparative negli- 
gence applies. On the issue of liability and 


negligence is an absolute 


recovery. In seven 


the allocation of points under this formula, 
we try to view as objectively and critically 
as we can the actions of our client as they 
bear upon the basic liability of the defendant 


(3) Possible psychological impact of lia- 
bility facts—These are matters which do 
not deal with the personalities of the par- 
ties (hereinafter discussed), but are facts 
which make a claim attractive or unattrac- 
tive to the jury from a liability standpoint. 
\n example of unattractive facts within my 
experience is that the average jury does not 
like the idea of teenagers in automobiles late 
at night and, if we represent such clients, 
our allocation of points under this section in 
evaluating their claims is somewhat stingy, 
regardless of the circumstances of the 
accident 


(4) Known or possible opposition—We 
also consider under this section the known 
probable or possible opposition which we 
will encounter in establishing before a jury 
the liability facts. Certain lawyers at our 
bar are thorough in their preparation both 
of the facts and law, aggressive in the trial 
and full of ingenuity. not. It 
has always seemed to us that in considering 
the evaluation on the subject of liability, 
this is a factor which should be strongly 
considered in the light of depositions, state- 
ments and so forth, which our client may 
have given or made on the matter of lia- 
bility. An effective cross-examiner, for ex- 
ample, could devastate, in certain cases, a 
client committed to a bad liability fact. 
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(5) Venue and forum 
this locale of a 
trial, the community in which we 
may ultimately have to contest the liability 
will try 
the case and the type of jury which we can 


We always con- 
under category the 


possible 


side1 


tacts, the judge before whom we 


For ex- 
Mis 


Ver 


reasonably be expected to draw. 


ample, there are certain counties in 


souri which have never had any jury 
dict for a plaintiff in a personal injury action 
$5,000, 


and severity and permanency of the injuries 


above regardless of the negligence 


he juries there just don’t think in figures 
any larger than that 


Injury. 
formula is 
use of the 
assign one point 


Che range in this category of the 


from one to ten points. In our 


formula, we would ordinarily 
to cases where the claim- 
“shaken up” or lost little 
or no time from his employment. On the 
other would assign ten points in 
this claimant 


manently and totally 


ant was bruised or 


hand, we 


category to a who was per- 
injured as in the case 


Here 


some- 


of loss of a limb or brain injury. 


again, the would fall 
where between the two limits. 


average case 

Each case must be studied and analyzed 
in the light of competent and honest medical 
We 


are universally suspicious of, 


advice never have believed in, and 
doctors who, 
on the one hand, exaggerate and “blow up” 
injuries or, on the other hand, doctors who 
never find anything wrong with anybody. 
To make an honest evaluation on the matter 
of injuries, a prerequisite is that you have 
honest medical opinion. 

Some factors which we consider are: 

(1) The nature of the injury—We con- 
sider whether the complaints are objective 
demon- 
strable as in the case of a loss of a limb or 


by X ray. 


(2) The nature and extent of the pain and 


or subjective; whether they are 


suffering accompanying such injury.—Juries 
are sympathetic to pain, as they should be. 


(3) The nature and extent of medical 


treatment.—Under this category we do not 


this in relation to the 
volved, but upon the 


painful 


consider expense in 


basis of discomfort, 


inconvenience, operations or proce 


dures, and similar compensable experiences 


(4) Permanency.—This, of course, should 


always be considered. There can be minor 
and painless permanent results of an injury, 
and there can be painful and substantial 
permanent injury; or there can be no per- 
manent injury. 

handicap. — Injuries, 
whether permanent or not, frequently create 


(5) Occupational 
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an occupational handicap in the claimant’s 
particular line of work, and if such exists, 


this factor should also be considered 


(6) Past medical history.—Previous in- 
juries or aggravation of pre-existing dis- 
ability or disease is a factor which should 
always be considered. We have found that 
one of the most difficult facts to obtain in 
many cases is the medical history of the 
client, and yet we have lost cases because 
of a client’s desire to “forget” this medical 
that it 
usually 


will not be 
disastrous 


history in the hopes 
brought out. 


since defense attorneys always dig it up! 


This 1s 


(7) Expected medical testimony.—Under 
this heading 
background 


we consider the personality, 
and ability of the doctors in- 
volved as we all know some are good testi- 
fiers and some are miserable ones. In our own 


know 


are involved in a foreign juris- 


county, we usually who’s who, but 


where we 
diction, we 


always make it a point to per- 


sonally interview the doctors involved on 
our side and make some kind of an investi- 
involved on the 


gation as to the doctors 


other side 


Age of plaintiff—This is one of the most 
formula. The 
from one to 


controversal points in the 


range of allocable 


ten, 


points is 
Sindell originally based his age rating 
on the American Life Mortality Tables as 
follows: 
Points 
10 
9 
8 
7 
32 . 6 
40 
48 
56 to 
61 to 


66 and over 


Criticism has been leveled at this method 
upon the basis that the very young and the 
have less earning capacity and 
therefore, should be rated 
lower in points than the middle age groups. 


very old 
theoretically, 


The formula, however, allows the maximum 
without consideration 
We do this upon the 
permanent in- 


points to the young 
of loss from earning. 
theory that in the case of 
juries, a child of seven must live with those 
injuries and their accompanying pain for a 
period of 50.57 years. 

We justify this position upon the strength 
of the fact that we at least partly compen- 
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wage under 
the formula, namely, 
actual There is a great deal of 
in this viewpoint but if we do not 
we can adjust the point assignment so as 
to allow 


middle-age 
section of 


the 
another 


sate earner 


loss. logic 


agree, 


more in the middle age 


lhe 


points in 


groups. 


formula allocates 


Type of plaintiff. 


trom one to ten this category. 
Of course, we all know that the personality 
of a party in the trial of a lawsuit betore a 


Some 


jury is invariably most important 


call this “jury appeal” and, in my opinion, 


itis avery real thing 


Some of the factors which we consider in 
applying this category are 
(1) Our client’s appearance and demeanor 
(2) His 


realistic, we 


color If we are to be 
that 


race OF 


realize these are tactors 


which juries consider 


(3) Mentality. —Our have 
one of our members examine and the other 
the 


gauge his 


practice 1s to 
cross-examine client in 
of the 
ability to take care of himself, his alertness 


our privacy 


office so that we may 


and his general comprehension of facts. 


(4) Occupation.—It is known by most 
trial lawyers that certain occupations work 
an advantage or disadvantage to a claimant 
For example, the average jury is 
thetic to a (although 


they will not grant her as much money as 


sympa 
housewife usually 


a working nurse or one en 
gaged in a charitable or humane occupation. 
On the other hand, the average jury dis- 
likes policemen or gamblers. 


should be ce ynsidered. 


person) or a 


These are all 


factors which 


(5) Temperament.—We always try to 
analyze the temperament of our client. Is 
he one that could be goaded into an angry 
phlegmatic? Is he 
break 
trial 
client in 


display or is he emo 


who is apt to down 
stand? A 


analyze his 


and 
the 
indeed, 


tional one 
lawyer 


this 


upon witness 
must, 
category. 

(6) History and record.—Of course, we 
all know that our client’s history, personal 
We 


has 


and physical, is of great importance. 
all know about where a client 
tried to repeatedly sell the same injury or 
where he has denied a past criminal felony 
conviction, Usually when those matters occur, 
that ends the lawsuit! On the other hand, 
a client’s civic history in the community 
may great benefit to him if he 
been active in charitable, religious or political 
endeavor. 


cases 


be of has 


Type of defendant.—Under this category, 


the formula allocates one to ten points. The 
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things which we consider here are not much 
different in principle from which 
we consider with reference to the plaintiff, 


the se 


if the defendant is an individual. 


If, however, the defendant is a corpora 
tion, particularly a railroad, transit, truck- 
usually allo 
Whether 


recognize 


ing or insurance company, we 
cate a more liberal point evaluation. 
must 


the fact that most juries are prone to “stick” 


this is justified or not, we 
such companies. Stated perhaps in a more 
kindly way, juries are not as reluctant to 
substantial verdict such 


bring in a against 


defendants as they are against an individual 


Under 
one to ten 
again, an arbitrary position 
The formula calls for the 
point for no loss to $100, 
for $1,000 or 


“scale of 


Actual 
this 


loss (special 
category, points 


Here 


taken 


damages). 
Irom are 
allowed. 
must be 
allocation of one 


up to ten points over, under 


the following loss evaluation.” 


Loss Points 
$ 00-$100 ] 
$100-$200 2 
$200-$300 3 
$300-$400 
400-$500 
500-$600 
$600-$700 
$700-$800 
$800-$900 
$1,000 or more 


$ 
$ 


After we have applied this formula and 
have arrived at a total of points 
than 100), we must reduce the point 
total to a dollars and cents total before we 
hope to with a settlement 
figure. In order to do this, we must have 


amount oft 


(always 


less 


can come up 
maximum 
the forum 
claims. The only place 
We 
know that claim and defense counsel always 
“What's the 
can get stuck in this case?” 

In Missouri, for example, in a Federal 
Employers Liability Act death case, the 
maximum amount ever permitted to stand 
by the supreme court is $45,000 and in 
intervertebral disc operations, $37,500. Every 
lawyer or claims have 
latest pronouncement of the 
courts in his jurisdiction as to allowable 
amounts of damage. 
mula won’t work. 


some idea as to the 


money recoverable in for a case 


involving similar 


this can be found is from the decisions. 


have in mind this question: 
most we 


supervisor should 
available the 
for- 


Otherwise, this 


With the points and with the knowledge 
of the maximum amount permitted to stand 
in the jurisdiction, you can apply the for- 
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For example, if one has a FELA 
case in Missouri to which you have 
allocated 60 points, one could figure that 
60 per cent of $45,000, namely $27,000, would 


be within the range of the maximum amount 


the supreme court would permit to 


nd. This is no more or less than an 


but at least it is one based 


of operation and which 


a Starting port 


Other Factors 
Which Must Be Considered 


The shortcomings of this formula are, of 


course, apparent. In our office, we consider, 


have 
How 
he defendant “under the 
New York, it 


vears; in Kansas 


in addition to the factors which I 


above enumerated, the matter of time. 
soon can we get t 
Well, if we are in 
take four or five 

12 to 14 months 


We also, of 


expense 


consider the 
trial of the 


must 


course, 
involved in the case 


Some cases are most expensive to try and 
others involve nominal expense. Occasionally, 
evaluations ar 


adjustments in settlement 


necessary for that reason 


The solvency of the defendant frequently 
becomes a factor in the case. If a defense 
is undertaken under a reservation-of-rights 
agreement, and if suit is in excess of the 
coverage, or if a declaratory-judgment action 
has been commenced by the insurer, those 
facts, of course, must necessarily be considered 

Another fact 


the representation of claimants is that some 


which frequently arises in 


financial catastrophe occurs in the claim- 


ant’s life which gives rise to an urgent and 


immediate need for money. It has never 


been our policy to make loans to clients, 


and frequently we have been instructed and 


sometimes arbitrarily ordered to settle 
case for less than what we think it is wort! 


because of this fact 


[There may be other f: rs in individual 


which have to be considered and, 


CaSeCS 
so, any lawyer or claims representative worthy 
of the should be 

readjust his thinking accordingly. 


name able 


to adjust or 


This may seem to be a rather compli- 
cated process. Some have called it unwork- 


able. 


at least 


Our own experience has been that it 


creates a rationale for settlement 
evaluation which has proved most effective 
in our practice. This fact probably results 
think we 


and | the 


dealing 


because (1) we at least know 
where we are going 


+ 


with whom we are knows that 


have applied some reasoning and principles 


to our evaluation and have not picked a 


figure out of the air. 


Perhaps what I have said here today 
been of no benefit—or even interest—to you 
but, I do that 
our profession and persons engaged in our 
pursuits think about 
we can aid in the 


repeat, unless members otf 
this problem of how 
relief of the congested 
condition of our courts without the sacrifice 
take the first 
realistic and 
field of settle- 


of basic rights, and unless we 


faltering steps toward a truly 


1 
efficient functioning within the 


1 


ments, we will become members of a dead 
There 


why the 


profession ! appears to me to be no 


reason spirit and courage and in- 


telligence of lawyers cannot again lead in 


nor why those 
efforts should not, as they inevitably 


the solution of this problem 
have 
successful result 


[The End] 


in the past, accomplish a 


INSURED PENSION PLANS INCREASE 


More 


groups in the 


than 20,000 employer-employee 
United States 
insured pension plans, covering nearly 
Institute of Life 


now have 


4.5 million persons, the 
Insurance reports. 

The number of plans in force at the 
start of this year, according to a recent 
20,780, up 1,800 
year ago and an &5 per cent 
increase since 1950. There has 
14-fold increase since 1940. 


survey, was a record 
from a 


been a 


The persons covered by these insured 
also at a new high level on 
totaling 4.46 This 
was an increase of 310,000 in the year, 


plans were 


January 1, million, 


nearly two thirds more than in 1950 and 
1940 


six and one-half times the figure 


Damage Claims 


During the past year, 2,400 new plans 
were put in force, covering 190,000 per- 
During the some 600 
ployer-employee pension 


sons year, elm- 


insured plans 
were discontinued, in large part through 


mergers, dissolution of businesses or 
reshaping of the previously existing plan 
The net increase of 1,800 was the largest 
annual rise on 


1953. 


excepting only 


The plans added during 1956 aver- 


record, 


aged somewhat smaller in numbers covered 
than the year, but 
income provided by them was larger. 


previous aggregate 

Total premiums paid by employers and 
employees for the insured pension plans 
$1.445 billion in 1956. Of this 
amount approximately 80 per cent was paid 
by employers and 20 per cent by employees. 


were 
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Hanna v. Fletcher 


The author, a member of the bars of 
Varyland, the District of Columbia and 
the United States Supreme Court, ts a 
professor of law at Georgetown Lax 
Center. This article ts reprinted, with 
permission, from the March, 1957 issue 
of the Journal of the Bar Association of 
the District of Columbia 


LT ELEN HANNA was descending the 

iron steps of her rented house on May 
2, 1949, in Washington, D. C., on her way 
to the She put her left 
hand on the iron railing and it gave way. 


She fell into the areaway and hit the con- 


grocery store. 


crete steps below with resulting serious and 
permanent injuries. 


Mrs. Hanna and her husband, 
sued their landlord, Annie C. 
husband, 
Fred S. Iron 
damages on account of these injuries. The 
claim Benjamin F. Fletcher was 
After various de- 
positions had been taken and pretrial pro- 


Cicero, 
Fletcher, her 
Fletcher, and the 


Works, Inc., for 


Benjamin F. 
Gichner 


against 
dismissed by consent. 
ceedings had been held, the case was called 
for trial. At the conclusion of the opening 
statement by plaintiffs, the 
court granted separate motions by counsel 
for defendants for directed verdicts for 


counsel for 


defendants. 


APPEAL 


Plaintiffs appealed to the United States 
Circuit Court of Appeals for the District 
of Columbia Circuit. The case was argued 
before the By a four-to- 
three vote the court reversed the judgment 
of the trial court and remanded the case for 
further proceedings (5 NEGLIGENCE CASES 
(2d) 690, 231 F. (2d) 469, cert. den., 70 
S. Ct. 1051). The chief judge had died and 
the ninth member of the court was the 
same judge who had directed a verdict for 
defendants in the trial court, and he did not 
participate in the decision. 


court en banc. 


The basic issues on appeal were (1) the 
statute of limitations and (2) 
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1egligence and 


and Gichner: Sound or WU: 


Both 
had to be determined from the plaintiff's 
opening statement, the principal allegations 
of which substantially, that: 

(a) Prior to 1942 the iron steps and 
railing on the right (looking in from 
the street) needed repairs, and Mrs. Hanna 
telephoned Fletcher (lessor) asking 
that repairs be made. About July, 
1942, defendant Gichner did the work at the 
request of the lessor and was paid therefor. 


proximate cause. issues, of course, 


were, 


side 


Mrs. 
such 


(b) Gichner inserted a new anchor rod in 
the newel post and it, but failed 
to remove the rust which had accumulated 
under the post with the result that 
under the post was and allowed 
water to come in and cause continued rust- 
the anchor rod, which 
by a nut on the 


fastened 


Space 
uneven 


was fastened 
underside of the bottom 
iron tread; nor was the newel post calked 
or sealed to make it watertight. 


ing of 


(c) Under the 
tread 
been 


front edge of the bottom 
iron riser which should 
tight to the 
the riser 


was an have 
tread to give it 
was not so fastened 
and there was no footing under the riser to 
give it support. The back edge of the 
bottom tread was broken and the tread was 
so unsteady that when a person stepped 
on the front edge of the tread it sagged, 
causing the newel posts to be pulled in 
together, and the lack of support in the back 
caused the newel to be pulled forward. 


fastened 
support, but 


(d) The collar on the upper part of the 
right railing was broken, and the upper 
portion of the railing was welded into its 
collar. However, the welding failed to close 
part of the hole where the collar had been 
broken and rainwater went through this 
hole, down through the hollow railing into 
the newel post where it came in contact 
with the anchor rod and accelerated the 
rusting process and eventually caused the 
collapse of the railing in 1949, 


Issue of Limitations 


Section 12-201, District of Columbia Code 
(1951), provides in part that an action shall 
be begun within “three years from the time 
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or BUnsound? 


By JAMES J. HAYDEN 


when the right to such 


shall be accrued.” 
Plaintiffs contended 

action began on May 

Hanna 


maintain action 
right of 
has Mrs 
Defendants argued 
1942 and was barred long 
1950 when the suit was filed. 


that their 
2, 1949, when 
injured. 


that it began in 


was 


before 
The 
of the 


this issue in favor 
plaintiffs against both defendants, 
distinguishing Poole v. Terminex Company, 
91 App. D. C. 287, 200 F. (2d) 746, on the 
grounds that it was not apposite in that it 
was an property damage for 
breach of implied warranty and that the 
action therein when the 
work was completed, not when the damage 
was 


court decided 


action for 


cause of arose 


discovered. 


Comment 


The majority 
problem by 
that the 
did not 
is a 


opinion disposed of this 
simple construction and held 
“right to maintain” this action 
until May 2, 1949. There 
similarity in the Poole 
in that the effects of the negligent drilling 
by defendant into the tile drain beneath 
the concrete floor of Poole’s basement did 
not show up for a considerable time there- 
after. If it be true that botched 
the repair job so badly defects 


accrue 


striking case 


Gichner 
that the 
claimed by plaintiffs were visible for seven 
years, it would that a fortiori the 
statute should commence to run in 1942, 
than later when the 
anchor rod rusted out. Plaintiff's claims 
that it was inexorable that rust would 
eventually break the rod imply that for 
seven years they should have known that 
the rod would break; yet they waited 
for the inexorable result as though they 
dared the sword or Damocles to fall upon 
them. 


seem 


rather seven years 


In some situations there is every appear- 
ance of justice in construing the statute of 
limitations to commence when the injury 
When it is shown that the proxi- 
mate cause of an injury is a defect caused 


occurs, 


Hanna v. Fletcher and Gichner 


another in the 
danger so 


by the negligence of 
struction, that the arising is 
imminent and inherent, and that the defect 
is not discoverable by ordinary inspection, 
proper to rule that the right of 
action should not be construed to deprive 


con- 


it seems 


the injured person of a remedy and, thus, 
put a premium on concealment of defects 
or to place on the market products which 
are so inherently that they are a 
source of imminent danger to the user. 
Neither should the date the statute com- 
mences to run be construed to ignore the 
practical consideration that a product or a 
repair job that has been in safe use for a 
lengthy 


defective 


period of time should not be con- 
demned because eventually it out. 
Nothing is expected to last and 
the effects of use, weather, improper hand- 
ling, failure to maintain, and other factors, 
wreck 


wears 
forever 


may what was originally a reason- 
ably good product or repair job. Even the 
most give an 
guarantee for a 
period longer than one year. To expect 


more of 


reliable businessmen seldom 


unqualified warranty or 
circumstances of 
somewhat 


Gichner in the 
this 
and 


case seems unreasonable 


unrealistic. 

Bailey v. Zlotnick, 12 N®GLIGENCE CASES 
301, 80 App. D. C. 117, 149 F. (2d) 
is cited in the majority opinion as authority 
for the principle that the lessor is “under 
a duty not to create an unsafe condition on 
the premises” and is lable even though 
such a condition was created by an inde- 
pendent contractor. This ruling should cut 
both ways. According to the opening 
statement of the plaintiffs, defendant 
Gichner was so negligent in making repairs 
that the steps and railing were left in an 
unsafe condition—so unsafe that the bottom 
step was unsteady and the anchor rod and 
were pulled and inward 
weight was put on the bottom step. 
This condition persisted for seven years un- 
til the right lower rod finally collapsed from 
rust with resulting injuries to Mrs. Hanna. 


505, 


railings forward 


when 


On the basis of the opening statement, 
plaintiffs had a right (1) to 
complain to the landlord Fletcher at once 


presumably 


and to demand relief from such an unsafe 
condition; (2) to seek injunctive relief 
landlord for maintaining the 
premises in such a dangerous condition; (3) 
to seek «relief from the District of Columbia 


against the 


on the grounds that the steps and railing 
should be condemned not only because of 
the danger resulting from defective repairs, 
but also because of the danger of falling 
into the below the 


areaway steps if the 
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and (4) 
and 


railing collapsed for any reason; 


to remedy these defects themselves 


then seek reimbursement from the landlord. 


Knowledge by plaintiffs of these hazards 
and their right ta one or these 
forms of relief should be 
the basis on which the statute of limitations 
should commence to run in 1942 Here 
there was no fraud, no concealment by 
faulty plainly 
Plaintiffs’ allegations indicate 
they were aware of the 


more of 
recognized as 


Gichner; a repair job is 
visible here 
that presumably 
fact that the anchor rod could break off or 
out. To say that plaintiffs had no 
action until one of them fell into 
effects of their 


rust 
Cause or 
the areaway is to ignore the 
own allegations. Even 
statute of limitations 
run when the fraud is discovered or, when 
by the 


when fraud is al- 


leged, the begins to 
due diligence, the facts 
could been discovered (Johnson 7 
Taylor et al., 73 F. Supp. 537; Sheehy Com 
Eastern Importing and Manufacturing 
App. D. C. 107; Young v 
App. D. C. 340, 120 F. (2d) 
Poole case, cited above, is au 
that in criminal 
limitations 


exercise ol 
have 


pany v 
Company, 44 
Howard, 73 
712.) The 
thority for the doctrine 
statute of 
run from the time the offense is committed, 


cases the begins to 
discovered As 
that in 
malpractice cases the right of action accrues 
at the 


time 


not from the time it 1s 


argued by Gichner, it is true also 
time of the wrongful act, not at the 
Nor could the 


landlord escape the impact of the Batley 
whether or not she 


discovery is made 
decision irrespective of 
had an original duty to make these repairs. 
(See Walker and Dunlop, Inc. v. Gladden 
13 NEGLIGENCE Cases 706, 47 Atl. (2d) 510, 15 
NEGLIGENCE CASES 1105; Glaude v. Nash, 13 
NEGLIGENCE Cases 354, 46 Atl. (2d) 542.) 


Gichner called to the attention of the 
appellate court the confusion which would 
from a construction by which the 
statute of limitations would commence to 
run May z= 1949, As to the 


tween defendants Fletcher and Gichner, the 


result 
contract be- 


statute ran from the date the job was com- 
pleted in 1942; as 
plaintiffs it would run from 1949, It 
be added that as the Bailey 
applied here, both Fletcher and Gichner are 
liable for the 1949 injuries; yet Fletcher’s 


between Gichner and 
may 


case has been 


rights as to Gichner for breach of contract 
expired in 1945, Fletcher has no tort claim 
Gichner arising outside their con- 
The net result would be to deprive 
Fletcher of a right of contribution 
A statute of repose should operate 


against 
tract. 

from 
Gichner. 
equally as to both defendants. 
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This case was retried before a jury 
recently. The district judge, at the 
conclusion of the plaintiff’s case, 


directed a verdict for defendants. 


Finally, the effect of the decision herein 
appears to remove the statute of limitations 
where personal 


completely as a defense 


injuries occur at any time after a repair 
job has been done negligently, and to make 
the repairman virtually an insurer. In the 
absence of fraud, concealment or the pres 
ence of some defect which is inherently or 
imminently dangerous (as in MacPherson 
v. Buick Motor Company, 217 N. Y. 382, 111 
N. E 


it seems to 


1050, and other cases of like caliber), 


make no difference whether 
Gichner’s repair job was done well or not 
since it was bound to wear out or rust out 
in the course OI! years. No insurance com- 
pany would dare to issue a liability policy 
risk which is not a risk but 
Even in the field of health 
few companies have the courage 
to issue such policies without qualifications 
age, 
though many people enjoy good health be- 
that age If Gichner could obtain 


insurance on repair jobs, the fact that time 


to cover a 
a certainty. 
insurance 
over 65 even 


to persons years ot 


yond 


would terminate the effects of repair and 
that huge demands might follow would 
make premiums prohibitive, and limited lia- 
bility policies would naturally be written to 


keep well within the danger zones 


Insurance is not a simple answer to this 
problem. Neither is it desirable as a mat- 
ter of public policy to construe the statute 
of limitations in such a way as practically 
to remove it as a defense where the result 
of a contractor’s alleged negligence is to 
create a present hazard, of importance to 
one who makes daily use of a dangerous 
facility, with full knowledge that the user 
may meet death or serious injury from the 
Statutes of limitations 
are not intended as mere formalities and are 
not to be invoked from the time of an injury 
merely injured 
negligent, foolhardy or willin; 


day the job is done. 


because the person was 
risk death 
or injury for any other reasun 


Issue of Negligence 

and Proximate Cause 
Plaintiffs 

in the 


that 
statement 


the allegations 
constituted a 
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sufficient showing of negligence and proxi- 
mate cause to warrant a jury trial, relying 
principally on such cases as MacPherson v 
Buick Motor Company, cited above; Fole, 
v. Pittsburgh-Des Moines Company, 17 Nec 
GENCE CASES 329, 363 Pa. 1, 68 Atl. (2d) 517; 
Bailey v. Zlotnick, cited above; 
the question as to whether Ford 7 
App. D. C. 361, 14 F. (2d) 253, would be 


decided now as it 1926. 


and raised 


Sturgis, 56 


Was in 


Ford 7 
there were 


Defendants contended that 
Sturgis was still good law; that 
no concealed defects in the repair job, but 
whatever defects did exist were obvious and 
readily discoverable by a reasonable inspec- 
tion; and that the defects in the repair job 
were not the proximate cause of the in- 
that the 
failure of the plaintiffs or the 
maintain the 


1949, 


juries; but true cause was 


landlord to 
between 1942 


premises and 


The majority opinion held that: 


(a) The common law rule as construed 
in Ford v. Sturgis was rejected in so far 
stands for the that a 


injured by contractor's 


“as it 


general rule person 


reason of a negli- 


gence cannot recover from the contractor! 


if the injury occurred after the product of 
his defective work 


party 


was 
who engaged him.” 


accepted by the 


(b) The view that such liability is pre- 
cluded for lack of privity of contract be- 
tween Gichner and plaintiffs conflicts with 


the principle of the MacPherson case. 
that 


(c) The claim Gichner may not be 


held liable because the proximate cause of 
i that of 
to maintain 
decided by the 


negligence but 
Fletcher in failing 
the premises 1s one to be 


injury is not its 
plaintiffs o1 
jury as a fact. 


in the MacPherson case 
manufacturer of an 


(d) The “bridge” 
“between the article 
and its third-party user is the same as that 
between a landlord’s contractor or 


and the 


repair- 


man tenants of the premises re- 


paired.” 


(e) If Gichner’s work was done negli- 


gently, the consequent dangerous condition 
could have been foreseen, and the fact that 
thereafter 


occurred seven 


eliminate 


collapse 
would not 


years 


negligence as the cause. 


(f) The question as to whether the opening 
valid finding 
Was a question for the 


statement was a basis for 


proximate cause 
jury, and the court j 
matter of law that the alleged negligence 
of Gichner was not the proximate cause, 


could not say as a 


Hanna v. Fletcher and Gichner 


Two members of the court filed an opin- 
ion concurring with the view of the ma- 
jority (of which they were members) but 
expressing the view that while the Bailey 


case was sufficient authority upon which 


to establish the landlord’s liability, they 
would have preferred to rest that liability 
on the broader ground set forth in the dis- 
senting opinion in Bowles v. Mahoney, 91 
App. D. C. 155, 202 F. (2d) 320, cert. den., 
34 U. S. 935, that “in the 
press provision to the contrary, a landlord 
should be held to a 


continuing obligation to exercise reasonable 


absence of ex- 


who leases pré yperty 


care to provide that which the parties in- 
tended he should provide, namely, a safe 
and habitable 

Three 


from the 


dwelling.” 


dissented 
and held that 
the district court correct in directing 
a verdict for the defendants. Their opinion 
took the position that the plaintiffs failed to 
[ in that 


members of the court 


majority opinion 


Was 


State a cause OF action 


(a) A case in negligence requires plain- 
tiffs to show that the 
gent and that such 
proximate cause of 


contractor was negli- 
negligence was the 


the injury 


(b) Notwithstanding the descriptive phrases 


used in the opening statement the “maxi- 
of the claim was that the repair job 


rusted out. 


mum” 


lasted seven years and then 


(c) Seven years of safe use implied that 
reasonable Care had 
and that plaintiffs’ 
that the 
pair job was so much longer than seven 
that 
in construction. 


(d) No 


that the 


tained during its seven years of use. 


been exercised in the 


repair, allegations did 


not show expected life of the re- 


vears its collapse showed negligence 


allegations were made to show 


railing had been properly main- 


(e) The standard proposed for “good” 
construction was purely a matter of opin- 
standard of what a reasonable 


man would do. 


ion, not the 


(f) Plaintiffs failed to allege facts to 
that the repair job done in 1942 was 


the probable cause of collapse in 1949. 


show 


(g) The court seemed to ignore the differ- 
ence between a case against an insurer and 
one in negligence against a contractor 


(h) The MacPherson case did not apply 
here where a railing rusted out whereas, in 
that case, an auto wheel made of wood was 
defective when installed and was liable to 
collapse at any time, and did collapse when 
put into use. 
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(i) The rule of Carter z 
Company, 13 NEGLIGENCE 179, 319 
Mass. 92, 64 N. E. (2d) 693, was not appli- 
cable to plaintiffs’ case herein. 


Yardley and 
CASES 


(j) The decision in this case established 
the rule that one not privy to a contract 
and injured by the product of a contractor 
can get a jury trial by alleging that the con- 
was not and that the 
in the course of time and 
collapsed because part deteriorated 
which might have been made in a different 


struction “Sood,” 


article wore out 


some 


manner. 


(k) The made a contractor an 
insurer, and made him liable in a jury 
trial for conditions over which he had no 
control during a 


decision 


and which arose long 


period of safe use. 


(1) No factual case was made out against 
the landlord since his liability based 
upon the contractor’s negligence 
plaintiffs failed to show, and that the Bailey 
the landlord 


was 
which 


and the Bowles cases exempt 
from liability in this case 


Comment 


The first perhaps important 
question is whether or not the doctrine of 
ViacPherson should be extended to the facts 
in this case. In the event plaintiffs fail to 
prove negligence by Gichner, or in the 
event they prove such negligence but are 
defeated on the grounds of proximate cause, 
contributory negligence or by some other 
valid defense, MacPherson will be imma- 
terial. In the event they gain a jury verdict, 
the application of the MacPherson rule will 
necessarily be reargued., 


and most 


Neither MacPherson nor other cases cited 
by plaintiffs, except Hale v. De Paoli, 16 
NEGLIGENCE CASES Cal. (2d) 288, 
201 Pac. (2d) 1, have the factual back- 
ground of this case. In MacPherson, the 
rule of which was adopted in this case, the 
defective wooden wheel was defective when 
installed and provided an imminent and in- 
herent danger when the car was put into 
Carter v. Yardley, cited above, the 
plaintiff recovered damages when she used 
a bottle of perfume containing some harm- 
ful ingredient which caused her skin to burn; 
in Moran v. Pittsburgh-Des Moines Steel 
Company, 166 F. (2d) 908, cert. den., 334 
U. S. 846, a defectively constructed gas tank 
leaked and caused a fire which took many 
lives; the court followed MacPherson. There 
are many other cases which have similarly 
adopted the principle that injury in such 
situations places liability on the original 
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565, 33 


use; in 


manufacturer or contractor. For example, 
in Noone v. Perlberg, Inc., 268 App. Div. 
149, aff'd without opinion, 294 N. Y. 680, 
the defendant-manufacturer was held liable 
for injuries to plaintiff who was burned 
when, while walking through a _ cocktail 
lounge, the glazed netting of her evening 
gown caught fire from somebody who was 
smoking and she was instantly enveloped in 
flames. In citing MacPherson the court 
part: “When a manufacturer sells 
an inherently dangerous article for use in 
its existing state, the danger not being 
known to the purchaser and not patent, and 
notice is not given of the danger or it 
cannot be discovered by reasonable inspec- 
tion, the manufacturer is legally liable for 
personal injuries received by one who uses 
the manufactured article in the ordinary 
and expected manner.” In Spencer v. Mad- 
sen, 142 F. (2d) 820, MacPherson was ap- 
proved where defective construction of an 
axle caused a trailer to break, with injuries 


said in 


to Madsen, about a month after the trailer 
Was put into use. In approving MacPherson 
the court distinguished Stevens v. Allits- 
Chalmers Manufacturing Company, 151 Kan. 
638, 100 Pac. (2d) 723, in which the Kansas 
Supreme Court held MacPherson inappli- 
cable where the injured person had knowl- 
edge of the danger. The Stevens case points 
out that the plaintiff knew that the uni- 
versal joint was exposed and was danger- 
ous, and that there was a safe way in which 
to operate the machinery. The court 
pointed out that Section 388 of the Ameri- 
can Law Institute treatment of torts, and 
the comment which followed, showed the 
limitations on the MacPherson doctrine. That 
doctrine has become an established excep- 
tion to the common law rule and has made 


also 


the manufacturer or contractor responsible 
for latent defects which are inherently or 
imminently dangerous. The limitations to 
the MacPherson rule are as definitely fixed 
as the rule itself. 


In this case the majority opinion asserts 
that the MacPherson rule applies to Gichner 
because “in each case negligent conduct often 
may be expected to result in injury to one 
reasonably foreseen as a probable user.” It 
appears that the application of the Mac- 
Pherson rule to Gichner is taking a long 
leap from the realm of imminent and in- 
herent danger to the results of a seven-year 
rust of an anchor rod, and another long leap 
to the that rust 
proximate cause of the injuries to 


was the 
Mrs. 
Hanna, in spite of the legal obligation of 
plaintiffs to maintain the premises, includ- 
ing the anchor rod. 


conclusion such 


IL J— May, 1957 





At the forthcoming trial, plaintiffs will 
find it necessary to overcome the following 


hurdles: 


First, it is common knowledge that iron 
and steel will rust under outside 
conditions; it follows that even if the 
newel post which gave way had been sealed 
at the base, the nut and the end of the 
anchor rod that post and beneath 
the bottom tread would likewise rust under 
such weather conditions. Whether “good 
practice” requires that the newel post (and 
the rod and nut below the tread) be sealed 
seems to be more than just another ques- 
tion for the jury. 


weather 


inside 


Second, the alleged facts of negligence 
by Gichner put plaintiffs on actual notice 
and knowledge from 1942 to 1949 that the 
railing and bottom tread (and probably the 
anchor rod) were unsteady from the day 
the job was completed up to May 2, 1949 


Third, plaintiffs do not allege that notice 
of the unsteady 
to defendants 


condition was ever given 


Fletcher or Gichner. 


Fourth, the fact that these 
were apparently known to plaintiffs from 
1942 to 1949 could, should, affect the 
application of the statute of limitations to 


this action. 


conditions 
and 


indication in the 
opinion of the majority that either of these 
taken 
decision. 


There is no 


considerations into account in 


arriving at a 


Was 


The directed verdicts for defendants may 
be justified also on the grounds of contribu- 
tory negligence as a matter of law. (Staples 
v. Casey, 43 App. D. C. 477; and see 
Overocker v Adams et al., 127 Atl. (2d) 117 
(advance sheets); Benjamin v. Mayor & City 
Council of Baltimore, 128 Atl. (2d) 265 
vance sheets).) 


(ad- 


The Hale case, cited above, provides little 
help for plaintiffs herein. There defendant 
The 


railing on the back porch was fastened with 


De Paoli and a partner built a house 


small finishing nails instead of large ones, 
and the nail heads were covered with putty 


and paint, thus concealing the defects. 


De Paoli was a salesman and took no per- 


sonal part in the construction of the house. 
He sold it without personal knowledge of 
the defects. Later the partner died and 
still later De Paoli bought the house himself 
and thereafter rented it to plaintiff's mother. 
He made two inspections of the house be- 
renting it but did not 
faulty railing. 


fore discover the 
Eighteen years after it was 
built plaintiff leaned on the railing; it gave 
Way and hurt. In reversing the 


she was 


Hanna v. Fletcher and Gichner 


granted by the 
Court of 


nonsuit trial court, the 
Supreme California cited Mac- 
Pherson and held defendant liable on the 
grounds that [ 
the knowledge 


he had constructive notice of 

ot his carpenters who were 
guilty of negligence. The court said in 
part: “If the nature of the thing is such 
that it is reasonably certain to place life and 
limb in peril when negligently made, it is 
then a thing of danger.” The nonsuit was 
affirmed on the second count on the grounds 
that as lessor the defendant was not liable 
since he had no actual knowledge of any 
known latent defects. One judge dissented 
as to the decision on the second count. 


It seems clear that the defect in the back- 
porch railing was a latent defect, which in 
its nature was imminent, inherent and 
and could have caused injury 
first day of its Plaintiffs 
herein enjoyed daily use of their iron railing 
for seven years of and it seems 
extraordinary to apply the Hale case to the 
present problem. Our court of appeals did 
not cite the Hale case by name, but the 


dangerous, 
from the use. 


safety, 


opinion does refer to porch railings as an 
example to illustrate the principle that the 
safe use of a porch railing for some years 
would not rebut the fact of 
negligence in its construction or repair. 
The fact that itself limits lia- 
bility to instances in which the negligence 
affects a product which is inherently and 
imminently illustrated by 
Kalash v Ladder Company, 1 
Cal. (2d) which plaintiff Kalash 
was employed to hang window screens and 
while near the top of a 40-foot ladder was 
injured when a rung collapsed and he fell 
to the ground. His employer had bought 
the ladder a month The plaintiff 
sued the manufacturer. While the judg- 
ment of the trial court entering a verdict 
for the plaintiff was reversed because of er- 


necessarily 


California 


dangerous is 
Los Angeles 


229, in 


earlier 


roneous instructions to the jury, it is clear 
from the opinion that liability in such situa- 
tions is upon latent 
ascertainable upon reasonable inspection— 


based defects—not 
which are imminently and inherently dan- 


gerous. 


Among the many cases which have limited 
the application of MacPherson to situations 
in which the danger is imminent and in- 
MacPherson Later New 
York decisions such as Heggblom v. Wanna- 
maker, 36 N. Y. S. (2d) 777, and Campo 
v. Scofield et al., 17 NEGLIGENCE Cases 1136, 
95 Ny Yok 


tation. 


herent is itself. 


(2d) 610, emphasize this limi- 
In the former, liability was denied 


health exerciser 
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by the court where a 





failed after three years of use on the 
grounds that it was not inherently danger- 
ous even if defective (citing MacPherson). 
In the latter, relief was denied where plain- 
tiff had both hands amputated after they 
became caught on the rollers of a machine 
for topping onions. Plaintiff there alleged 
that the machine was not equipped with 
The 


was al- 


proper guards or a stopping device. 
court held that no latent defect 
leged as in MacPherson, nor did plaintiff 
“constituting a danger reason- 
to be foreseen by the manutacturer 

A further illustration is Liedeke 
et al. v. Sears, Roebuck and Company, 292 
N. Y. S. 541, aff'd without opinion, 274 
N. Y. 631, in which plaintiff was hurt when 
a footrest on a beach chair collapsed while 
she was sitting in it. The Appellate Divi- 
sion held that the chair was not inherently 
and that manufac- 
nor the retailer was 


allege facts 


ably 


neither the 
liable in such 
Auld v. Sears, Roebuck 
and Company, 261 App. Div. 918, 288 N. Y. 
515, it held that there was no duty 
on the manufacturer to a machine 
that would not wear out and that plaintiff 
injuries sustained 


dangerous 
turer 
circumstances. In 


was 
furnish 
could not recover. for 
when a pin and a ratchet in a washing ma- 
wore out and the wringer to 
swing around and injure the plaintiff. Also 
see Poplar v. Bourjois, Inc., 298 N. Y. 62, 
in which Poplar was denied recovery when 
she lost a finger following an infection re- 
box 


chine caused 


ceived from a metal star adorning a 
of perfume bought in Baltimore, Maryland, 
on the grounds that (1) under Maryland 
law plaintiff’s right of action is limited to 
manufacturers of articles which are in 
themselves imminently and inherently dan 
gerous, as determined in each case; (2) in 
Maryland that means a thing that is de- 
fectively made menace to the 
health and lives of the users; and (3) as a 
general proposition under New York and 


Maryland law “liability for negligence turns 


which is a 


upon the foreseeability of any harm result- 
ing from careless conduct, not foreseeability 
of the exact nature and extent of the injury 
ensue.” There is no 
this 


which does in fact 


dearth of cases of character in other 


jurisdictions. 


The real issue in this aspect of the case 
under whether MacPherson 
was properly applied to defendant Gichner. 
In Ford v. Sturgis, cited above, the plead- 
ings were held defective in failing to allege 
explicitly “any particular defect in Ford’s 
work or materials” or that Ford “had 
actual knowledge of any such defect, or of 
any defect in any other part of the building 


292 


discussion is 


or that he 
ment.” 


was guilty of fraud or conceal- 
The Ford case could be distinguished 
pleadings. In this however, 
the court rejects Ford “in so far as it stands 
for the general rule that a person injured by 
reason of a contractor’s negligence cannot 
recover from the contractor if the injury 


on the case, 


occurred after the product of his defective 
work was accepted by the party who en- 
gaged him.” 


In Ford, the court did Mac- 
Pherson as the rule under exception (a) 
although MacPherson fitted better perhaps 
under exception (c). Hence that 
seems to be based on plaintiff’s failure to 
fact. 


recognize 


decision 
make effective allegations of Reject- 
ing the basic common law rule in Ford may 
lead to at least two possible alternatives 
(2) m liability of both 
defendants for the negligence of Gichner 
or (2) a rule of liability of both defendants 
for the negligence of Gichner as determined 
by the j 
seems inescapable that our court has gone 
far beyond MacPherson in these respects: 
(a) MacPherson applies only where the de- 
known to the 


rule of absolute 


jury. In either event the inference 


fects are inherent, not user 


and not discoverable by reasonable inspec- 


tion; the danger is imminent; no notice is 
given to the user; (b) MacPherson is an 
exception to the common law rule applicable 
MacPherson itself is limited 
New York 


Our case contains 


to Gichner; (c) 


in its application in and else- 
where as stated above. 
and 


none of these limitations 


make useless the five exceptions in Ford 


The responsibility of Fletcher 
part, final 
Gichner, but more probably, on the question 
whether Fletcher or the _ plaintiffs 
legally obligated to maintain the repair job 
done by Gichner. Even if the latter is held 
liable, the second Bailey decision, 80 App 
D. C. 117, makes the landlord liable for the 
negligence of the independent 
only when such negligence results in a con- 
dition of which it 
duty of the lessor to avoid. The minority 


appears to 


rests in 
perhaps, on the decision as to 


were 


contractor 


the premises was the 
opinion distinguishes Batley on the grounds 
that the Gichner repairs did not create a 
condition but 
Proof at the 
clarify this problem. 


existing 
help to 


remedied 
trial 


defective 


defects. will 


CONCLUSION 


Upon the basis of the foregoing discus- 
sion it is submitted that the decision of the 
majority in this case is unsound in that: 


(Continued on page 298) 
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|! HAS BEEN SAID, and 


siderable truthfulness, that any personal 


with con 
The value may 
have a 
many The ordinary 
will be from the 
detense attorney’s point of view, which, con- 
and that of 
plaintiffs’ lawyers, is not to try to beat the 


injury case has some value 


be of the nuisance caliber or it may 
value of many, dollars. 


tort Casé discussed here 


trary to public opinion most 


claimant down to the last penny, but to 
an equitable and fair settlement 


be en 


arrive at 
A tau 


amount 


settlement has defined as an 
in contemplation of which neither 
the plaintiff nor the defendant can afford to 
take 


trier 


a chance on submitting the case to the 
ot tacts 


there are 
generally some talking points as to the lia- 


In most personal injury cases 
bility, and, of course, as to just compensa- 
tion for Most 


claims are between 


injuries incurred. accidents 


which result in two or 
more vehicles on the streets and highways 
of the country, in which at least two drivers 
are involved. In most instances each driver 
the blame for the accident on 
lhe typical attorney 


hears of a 


seeks to lay 
the other 
rarely 


detense 
until after 
which time the claim 
file built bv the local adjuster for either the 
insurance 


specific case 


suit has been filed, at 


carrier or the self-insured corpo- 
ration is delivered to his office with the cita 
tion petition. The 
reads and digests the file as presented to 


and defense attorney 
him in much the same manner as the office 
practitioner examines an abstract of title to 
real estate or a complicated contract. He 
begins with the report of the accident, state- 
ment of the defendant or of the active par- 


ticipant he is called upon to defend, the 
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such witnesses as have been 


Statements of 
located and have given statements, the med- 
ical reports if same have been obtained, state- 
ments as to special damages such as medical 
bills, loss of earnings, and property damage 
estimates—law reports, 


time, 


dia- 
place and 
circumstances of the accident, including the 
condition of the 


entorcement 


grams, pictures, and the 


weather, traffic controls, if 
any, the age and occupation of the parties, 
the health of the parties prior to the acci- 
dent, the allegations of negligence, the situs 
of litigation, the disposition of the court in 
which the case is pending, the probable time 
of the vear in which the case is likely to be 
placed on the trial calendar, possible wit- 
nesses overlooked, and negative statements 
from witnesses could possibly have 
near the the accident, and, 
last but not least, the ability of the plaintiff's 


who 
been scene of 


attorney. 


All of 
a direct bearing on the handling of the case 
at first blush one for settlement 
trial? Mind 


that decision is not made at the time of the 


the elements set forth above have 


Is the case 


negotiations or one for you, 


original examination of the file 

As the file is being examined, the defense 
f the 
and if any of the 


attorney makes a note elements of 


the case to be considered, 
above elements are missing, he immediately 
requests the claim man or adjuster to sup- 
plement the file with the 
for his inability to 


missing data or 


give furnish it 
We that the file 
when complete contains information on all 


reasons 


will assume, however, 
of the above-described elements, so that the 
defense attorney is now ready to check the 
them with the 
mind of determining whether the case is one 
for trial or The first 
step, after the file is as complete as it can 
be made, is to interview the defendant or 
the defendant’s agent in the case, both in 
the office in a relatively calm atmosphere 
and also at the accident in 
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points and to test view in 


one for settlement 


scene of the 





order that natural objects can be recalled, 
distances tabulated and marked and gener- 
ally the topography of the situs clearly re- 
called. It is also advisable to interview as 
many witnesses as possible, preferably at 
the scene of the accident if the scene of the 
accident is important in an evaluation of 
the case. The interview of the witnesses is 
very important in order that the defense 
attorney may determine the value of each 
witness. He must determine the following 
with respect to each witness: 

(1) Is the witness entirely truthful? 

(2) Is he sincere or sensational ? 

(3) Can he be confused as to 
knows or thinks he knows? 


what he 


(4) Does his appearance convince of sin- 
cerity and will his demeanor in the court- 
room probably react favorably on the trier 
of facts? 

(5) Is he prone to exaggerate or under- 
state his testimony? 

(6) Is he excitable or calm under fire? 

(7) Can he stand the test of cross-exami- 
nation? 

(8) Can he, within normal bounds, esti- 
mate accurately speeds, distances and time? 

(9) What 
controversy? 

After the examination of the 
the defense attorney pretty well knows what 
chance he has at a defense. The important 
question then becomes what matters he will 
be called upon to rebut. What is the next 


step? 


is his interest, if any, in the 


witnesses, 


A partial answer, of course, may be ob- 


tained from discovery depositions. There 
is no point in ignoring what you will be 
called upon to rebut when you can be rea- 
sonably sure by taking depositions. It is 
necessary, however, to know all you can 
about the case prior to the taking of discov- 
ery depositions of the adverse party. Ordi- 
narily, when the defendant’s attorney gives 
notice to take the deposition of the plaintiff, 
the plaintiff's counsel will suggest that he 
be allowed to take the defendant’s deposition. 
Usually after the taking of the depositions, 
with the testimony of the prime parties 
fresh in the minds of all, an opportunity is 
afforded, and usually accepted, to discuss 
settlement. Thus, a by-product of taking 
depositions is a discussion of settlement. 
The mere suggestion of settlement or ne- 
gotiations toward settlement is not evidence 
of weakness on the part of the suggestor 
and leads to a frank 


the value of the case. 
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often discussion of 


The defense attorney will usually make 
inquiry of the plaintiff's attorney as to the 
valuation he places on his case. The plain- 
tiff’s counsel is ordinarily reluctant to name 
a figure, but will usually do so and will 
also ordinarily name a much higher figure 
than he ultimately hopes to get, under the 
theory that he can always come down but 
can never go up. If, however, the plaintiff’s 
attorney is interested in settlement, he will 
not name such an outlandish figure as to 
settlement before they 


close discussions 


begin. 


It is well known to all attorneys, plain- 
tiff and defense, that the plaintiffs’ attorneys 
must majority of their 
from a time standpoint alone, they cannot 
afford too many trials. The plaintiffs’ at- 
torney must pick and choose the cases he 
wants to litigate, but he must of necessity 
settle far more than he actually tries. The 
plaintiffs’ attorney does not work by the 
day nor by the hour, as most defense at- 
torneys do, nor does he work on retainers. 
Rather, in most instances he has to receive 


settle a cases, as, 


his fee based on the results of his settle- 
ment or trial, and he receives no fee in the 
ordinary case unless he is successful either 
at settlement or in trial. Also of vital im- 
portance to the plaintiffs’ attorney is his 
knowledge that he takes a calculated risk 
when he tries a case before a jury, inasmuch 
as he may possibly lose the case, and if so, 
not only has he done his work for nothing, 
but he has not helped himself in the trade, 
so to speak, by having an adverse result 
against him at the courthouse. He must 
take into account the vicissitudes of 
trial, the age-old sanctuary of defense at- 


also 


torneys—to wit, reversible error—time con- 
sumed on appeal, and the necessary appellate 
work to be done in the event of an appeal 
to a higher court. Truly, the plaintiffs’ at- 
torney must have for his adage, “Quick 
settlements make fast friends.” 

What is 
ference and 
discussion ? 


settlement con- 
what is considered without 
Usually the dollars and cents 
value of the injury is the primary topic for 
discussion. What is the plaintiff's out-of- 
pocket expense? What are his obligations 
to doctors, hospitals, and nurses, and his 
expenditures for medicine? What is his loss 
of earnings up to the time of the discussion 
and his probable timetable with respect 
to returning to his employment? Permanent 
and temporary disabilities 
usually discussed on the of known 
medical testimony. Unfortunately, medical 
reports of doctors vary almost as much as 
the thinking of 


discussed in a 


are, of course, 


basis 


case values. 
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Usually, however, competent medical testi- 
mony can be obtained and made available to 
both the defendant's and the plaintiff's at- 
torneys alike through the method of sub- 
mitting the injured neutral 
physician for a 
nation. Most 
agree to a physical examination by a doctor 
mutually acceptable to both plaintiff and 
defendant, and, in this event, there is usually 


person to a 
complete physical 
able plaintiffs’ counsel will 


exami- 


a satisfactory medical report by which both 
can more or guided. It is 
usually true that when the plaintiff's attorney 
his client to be examined 
competent physician of the mutual 
selection of the parties, the defense attorney 
becomes suspicious of the plaintiff’s medical 


sides less be 
refuses to allow 


] - 
DY a 


and is not apt to place too much credence 
in the reports of the plaintiff's doctor. It is 
usually true that when the plaintiff’s coun- 
sel refuses such a request for a physical 
plaintiff's de 
are greatly exaggerated. 


examination, the claims of in- 


jury 


\ difficult decision, from the defense 
standpoint, is presented when the plaintiff's 
submits his medical report to the 
and eagerly 


the defense counsel does not 


counsel 
defendant’s counsel suggests 
that if wish to 
take his medical report as being indicative 
of the plaintiff's complaints, the 
counsel should have the plaintiff examined 
by a physician of his choice. If the defense 
counsel accepts the tender and has the plaintiff 


defense 


examined by a physician of his own choice, 
whose findings coincide with the findings 
of the plaintiff’s doctor, the defense counsel 
has furnished to the plaintiff an additional 
excellent witness, and it is well known that 
a witness for one adverse party who cor- 
roborates_ the much more 
valuable than a witness placed on the stand 
by the other party in his own behalf. So, 


other side is 


in most cases, the opinions of the medical 
experts are available to counsel for both the 
plaintiff and the defendant when serious settle 
ment discussion is had. 


Having found out as best he can the 
medical significance and probable duration 
of the injury, the defense counsel is con 
fronted with a problem, in the event of a 
conflict in medical testimony, of determin- 
ing which medical expert will be more 
favorably received by the judge or the jury. 
Here, again, the defense attorney must take 
a calculated risk based on the standing, 
reputation and 
physicians. The words “rival physicians” are 
because physicians are just as 
much advocates as are trial lawyers. They 
are zealous in attempting to sustain their 


demeanor of the rival 


used most 


findings and conclusions. 
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discussed in the 
negotiations is the question of 
part of the 
accident. In 
most cases, the parties’ respective versions 
of the differ considerably. Both 
attorneys have knowledge, after the taking 
of depositions, as to the claims of the parties, 
and though the matters of 
contributory negligence are rarely discussed, 
they are certainly taken into consideration 
The 


chances oi 


A matter that is rarely 
settlement 
liability or 
parties in connection with the 


negligence on the 


accident 


negligence and 


by the attorneys in their own minds. 
plaintiff's attorney weighs his 
securing from the jury findings holding the 
defendant guilty of negligence and exonerat- 
ing his own client from contributory negli- 
gence. The defense counsel primarily weighs 
his chances of having a jury find the plain- 
tiff guilty of some act of contributory negli- 
gence, with concern, of course, as to freeing 
his own client negligence, but well 
knowing that a finding of the jury of one 


fre ym 


act of contributory negligence on the part 


of the plaintiff voids, in so far as recovery is 


concerned, a dozen findings of negligence 
on the part of the defendant. (The writer 
practices in jurisdictions where contributory 
negligence on the part of the plaintiff is a 
complete defense to the 


He has 


where the 


action. 
jurisdictions 
comparative negli- 
This discussion is based on 
the practical experiences of the writer. But 
make no mistake—both the plaintiff and 
the defense counsel take into consideration 


cause of 
practiced in 
doctrine of 


never 


gence is used. 


in their own minds comparative negligence 
in attempting 
money figure.) 


to arrive at a compromise 


take a wherein the counsel 
for the parties have been unable to arrive 
at a settlement figure satisfactory to both 
The plaintiff's placed 
on his case a greater value by far than has 
the defense counsel. 


Let us case 


sides. counsel has 
Settlement negotiations 
have broken off, and the case is apparently 
headed for a jury trial. The 
torney again evaluates his chances of win- 


defense at- 


ning and his chances of securing a verdict 
for a lower figure than the settlement figure 
offered by the plaintiff's attorney. Having 
reached this stage of the proceedings, the 
entire re-evaluated and a 
number of check points studied and passed 
upon. 


case has to be 


The following list is not all-inclusive by 
any means, but contains standard points to 
be checked and evaluated: 

(1) the amount of money that the plain- 
tiff actually has been out in the way of 


special damages; 
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(2) the length of time that the plaintiff 
has been away from gainful employment; 

(3) the probable duration of the plain- 
tiff's injury in so far as pursuing a gainful 
occupation is concerned; 

(4) the degree of any permanent or tempo- 
rary disability; 

(5) whether the plaintiff will be able to 
show a fact chargeable against the defendant 
which would inflame the minds of the jury 
against the defendant, such as intoxication 
or evidence of drinking at the time of the 
accident, abuse heaped on the plaintiff in anger 
at the time of the accident or later, ar- 
rogance, bad reputation, prior accidents, age, 
his conduct under 
pearance and any conflicting answers given 
in discovery depositions; 


cross-examination, ap- 


(6) the personal life of the defendant and 
his personal fortune (is he known to be a 
man of 
corporation ?); 


means or is the defendant a large 


will be 
convince the 


defendant 
fairness, to 


(7) whether the 
and 
average juror of his version of the case; 


able, 
by sincerity 


(8) whether the plaintiff is exaggerating 
his claim in the opinion of the defense counsel 
and the defendant’s medical experts; 

(9) the history of the plaintiff as to prior 
accidents, injuries and claims; 

(10) the ability of the plaintiff’s counsel, 
with specific thought to the following check 


points: 


(a) Is_ the counsel a_ careful 


pleader ? 


plaintiff's 
(b) Will he throw caution to the winds 


in so far as proof is concerned, re;-ardless 
of committing reversible error? 
(c) How effective is his forensic talent? 
(d) How well does he prepare his cases? 
(e) What is his standing in the com- 
munity in so far as it is known to the 
average juror? 


(f) Is the plaintiff's counsel prone to 


bluff 
both in his pleadings and in his statements 


to the jury? 


(11) the quality of the medical witnesses, 
with reference to the following check points: 


doctors advocates or 


(a) Are the 
plain fact witnesses ? 


just 


(b) Are the doctors prone to exaggerate 
or play down the injury and its ultimate 
consequences ? 

(c) What 


community ? 


is the doctor’s standing in the 


(d) Is the doctor a specialist or a general 
practitioner ? 
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(e) Can the doctor stand cross-exami 


nation? 


(f) Is the doctor regarded as a plaintiff's 
doctor or a defendant’s doctor, or is he fair 
in his appraisal? 


(g) Does the doctor study the authorities 
and keep abreast of the times in so far as 
medical education is concerned ? 


(h) Can he take care of himself on hypo- 
thetical questions? 


(12) the season of the year in which the 
case will likely be trial (This 
item is rather important in farming com- 
munities but not so important in industrial 
communities. Will the average juror be 


called for 


able to get an excuse from jury service by 
[ planting or harvesting 
If so, what will be the caliber 
of the pickup jurors who are usually court- 
Most of the 
sitters who are called as special veniremen 
quite 
hear all of 


reason o! crop 


emergencies ? 
courthouse 


house sitters? 


consider themselves good lawyers 


in that they the cases that are 
tried and become quite jury conscious and 
advocates themselves on 
other. Most of 


around the 


one side or the 


these sitters 
with the 
purpose in mind of hearing the cases that 
are tried and picking up a few dollars as 
jurors when _ legitimate 


courthouse 


hang courthouse sole 


excuses cut the 
regular jury panel below the required mini- 
mum); 


(13) the county in which the case will be 
standpoint (It is 
well known that a given case, such as one 
death 
have a value in one 


tried, from a jury quite 
involving a broken arm, or a 
for that matter, 
county quite different from the value it has 
This is usually due to 
the type of jurors or the type of community 


Case, 
may 


in another county. 


forum for the disposition 
of the case. In farming and ranching com- 
the dollar 


value 


selected as the 


munities, seems to have a much 


greate! and, therefore, the verdict 
is much less than in counties that are highly 
industrialized. In the 


jurors 


farming and ranching 
ordinarily feel that 
and are prone to 
figure rather closely in rendering a verdict 
On the other 


counties the 


claims are exaggerated 


hand, in industrial communities, 


where higher and where union 


men constitute the 


wages are 
majority of jurors, the 
Those 


high rates, 


verdict is likely to be much higher 
men, who work by the hour at 
are prone to use the hourly method in com 
puting lost time and to assign inflated values 
to pain and suffering. In 


several counties 


where | have had experience, the subject 


of jury verdicts has been discussed in union 


I L J — May, 1957 











meetings and the members urged by the 


leaders of the union to give, in connection 
with injuries, what has been called in some 
“more adequate award.” I have 
known of instances where union spokesmen 
in union given careful in- 
structions to their members with respect to 
their 


circles the 


meetings have 
duties as jurors and have explained 
to them the the meaning and 
effect of contributory negligence. Of course, 


niceties of 
where a defendant’s lawyer is confronted 
with a situation of this sort it is quite proper 
to take into consideration and evaluate the 
probable jury that will be called to sit in on 
the case. Ordinarily these facts are avail- 
able and, with a little investigation through 
the district clerk’s records on personal in- 
; alert defense 
determine, from a perusal of the judgments 
and jury 


jury cases, the attorney can 
what 


jury in such county would do 


verdicts, some idea as to 
an ordinary 


with a given set of facts); 


(14) the 
to be tried: 


judge before whom the case is 


(a) Is the judge a good lawyer who keeps 
up vith the rules of evidence? 


(b) Does he have the 


fairly and quickly on legal points? 


courage to 


(c) Does he allow the plaintiff’s attorney 
that it is 
make out 


to control the case under the theory 


the plaintiff's responsibility to 


his case and, therefore, of little or no 1m- 
portance to the judge? 

(d) Will the judge carefully prepare his 
cl to the jury or merely submit any 





issue regardless of proot: 


(e@) Will the judge see to it 
courtroom etiquette 1s 


that 


observed or 


prope r 
will he 


illow the courtroom to be used as a show 


place without decorum and dignity? 


({) Is the judge jealous and proud of his 


appellate record? 


g) Is the judge plaintiff-minded or de 


fendant-minded, by reason of training, edu 


ition or temperament 


The above items must be considered and 


weighed, The defense attorney must evaluate 


a calculated 
right 


t 
ill of these points and take 


coming up with the answers 





> questions 


majority of the 


lf a 
favor of the 


check points are in 


detense counsel, he will set a 


figure that he is willing to recommend to his 


stand on his judg 


lient in settlement and 


ment In most instances, if he has given 


careful consideration to evaluation, his 
honest and careful judgment will be sus- 
tained. If, on the other hand, the check 
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list preponderates in favor of the plaintiff, the 
must arrive at a different 
conclusion as to case value and either begin 
doing what 


accept the offer made by plaintiff's counsel. 


defense counsel 


is known as horse trading or 


evaluating 
a case, and each practitioner must of neces- 


There is no set formula for 


sity devise his own means of evaluation. 
The young trial lawyer who attempts to 
ape a lawyer whom he admires for his 


ability will usually find himself in trouble 
because he cannot know the mental processes 
of his idol. It is good practice for the young 
attorney, or for the old attorney for that 
matter, to use anything from an experienced 
practitioner that he finds in his own mind 
to be practice, but only if he 
adapt such tactics to his own personality. 


good can 


case iS 
The 


sprung 


Showmanship in the trial of a 
important, but it can be 
words 


overdone. 
“demonstrative evidence” 
up in all quarters in the years. 
It is true that the trial of a case has some 
of the aspects of a drama, but, like drama, 
it must be of a nature to appeal to the 
average juror and not a show-off or grand- 
stand Proper demonstrative 


have 
last few 


performance 


evidence, such as pictures, plates and sur- 


veys, are always helpful in supplementing 


oral testimony of Jurors 


of course, ordinary human beings. The ear 


witnesses. are, 


can catch only so much. The eye is much 


more accurate 


The defense should 


can properly prepare 


attorney never use 


delaying tactics if he 


his case and if he is reasonably convinced 


that his investigation and file are complete. 
The only excuse for using delaying tactics 
is that the defense counsel] 


is every reason to 


believe that the plaintiff is nalingerer and 
up that belief. Many 


honestly their 


has some evidence to back 


plaintiffs’ beiieve 


clients’ 


attorneys 


stories, not knowing that the claimants 


are malingerers and claims conscious. De- 


laving tactics, without legitimate 


excuse, 


work a terrific hardship on the defendant on 


the dav of judgment, for the reason that if the 


plaintiff has an injury even closely similar 

his claim, the elapsed time that the plaintiff 
reason of his in 
liti- 


added to the jury 
' 


expense or tne 


is out of work, either by 


jury or by reason of the pendency of 
gation, will ordinarily be 
verdict at the defendant. 


This last needs some 


clarification 


statement perhaps 
It is well known to the plain- 
tiff’s attorney, and usually either known or 1m- 
parted to the 


work at 


claimant, that if he does any 
and before trial, 
to the defend- 


who will make much of the fact 


all after his injury 


such fact will become known 


ant’s counsel, 
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that the claimant is able to work in some de 
gree, so as to contradict the usually ex- 
travagant claims of the plaintiff in his 
petition. In instances the plaintiff's 


attorney to it, in the framing of 


most 
will see 
the pleadings, that they sound just as bad 
first, 
he does not understate his 


as they can be made, for two reasons: 
to be sure that 
case; and second, for the psychological ad- 
vantage of either reading the pleadings to 
the jury prior to trial or making an opening 
statement based on what the pleadings will 
show. Because of the fact that the defendant 
will make much of the plaintiff’s engaging in 
a gainful occupation after injury, the claim- 
ant will, of necessity, have to remain idle, 
so that when the case is tried he can testify 
truthfully that he has not worked since the 
date of the injury, and therefore his loss 
of earnings can be mathematically com- 
puted by the plaintiff’s counsel, to add to other 
measures of damages. If the case is tried 
soon after the injury, there will be a shorter 
time for which to figure accumulated actual 
damages sustained by reason of inability to 
perform a gainful occupation and the re- 
sultant loss of earnings. An early trial is 
usually beneficial to the defendant, as juries 
are prone to award to the plaintiffs damages 
for the time lost from work, regardless of 
whether or not they have substantially re- 
date of the trial. Thus 
it will be seen that if a case is tried in 60 


covered as of the 


to 90 days after it is filed, the jury can 
take into account only two or three months’ 
loss of earnings capable of accurate ascer- 
tainment, whereas, if the case is delayed 
for six months to a year or more, then the 
jury will, in most instances, multiply the 
claimant’s monthly wage by the number of 
months lost and arrive at a larger verdict 

Another reason for an early trial is that 


it is well known, from a_ psychological 


standpoint, that a claimant who is out of 
work to abide by his 
and _ his attorney’s decision not to work 
during the pendency of a claim or suit will 
develop a mental trauma 
instances, is as much an injury as physical 
trauma. Thus the claimant actually suffers 
by reason of his mental reaction to getting 


because of having 


which, in some 


his case disposed of, and he himself becomes 
convinced that he is totally and permanently 
disabled for life because he has nothing to 
do but think of his own pain, either real 
or imaginary. In 


instances such a 


known to 


some 
complex has been 
claimant’s even 


original injuries have healed. 


destroy a 


usefulness, though his 


During the past few years quite a num- 
ber of law schools and bar associations 
have sponsored medico-legal seminars. Such 
seminars have a value, but in my opinion 
do not have nearly the value that is claimed 
for them. Usually a specific injury, rather 
remote in so far as ordinary experience is 
discussed, and the medical 
legal experts attempt to 
complicate the situation by each trying to 


concerned, is 
experts and the 


outdo the other in order to show his pro- 
ficiency in his given field. 

During the past few years there has been 
agitation in some quarters for the abolition 
of jury trials in tort litigation. To the 
writer this trend will be the end of the true 
advocate—the trial lawyer—and, with the 
end of the come more and 
administrative interference with the 
principles upon this country 
founded. The trial of a case by the true 


advocate, will 
more 
which was 
advocates before a proper tribunal, a regu- 
larly constituted court, is the mainstay of 
our form of government. Let there always 
be the court, the and justice 
as it is meted out by a jury of the party’s 


[The End] 


advocate, 


peers. 


HANNA v. FLETCHER AND GICHNER: SOUND OR UNSOUND? 


(a) It permits plaintiffs to have a jury 
trial without a that the 
alleged negligence of Gichner is the proxi- 


clear showing 


mate cause of the injury. 


(b) It 
negligence without sufficient facts to over- 


accepts a series of allegations of 
come the impact of seven years of safe use 
during which time plaintiffs themselves had 
a legal duty to maintain the repair job. 


(c) It seems to make insurers of defend- 
negligence for 
fendant may be liable. 
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ants for which either de- 


Continued from page 292 | 


(d) It extends the MacPherson doctrine 
to a situation for which neither MacPherson 
nor other similar cases, prior and subsequent 
thereto, provide justification. 


(e) It construes the statute of limitations 
1949, when the injury 
occurred, instead of 1942, when the plaintiffs 
must have had actual knowledge that the 
repair job was so poorly done that it must 
“inexorably” lead to the 


as commencing in 


collapse of the 
railing. 
(f) It is judicial legislation and drastic in 


[The End] 
I L J — May, 1957 


its consequences 





Scientific Data and Expert Opinion— 
Its Use in Automobile Accident Cases 


By HENRY T. REATH 


Thts article was originally published m 
| the April, 1957 issue of the Insurance | 
Counsel Journal. Mr. Reath is a member 
of the law firm of Duane, Morris & 
Heckscher, Philadelphia, Pennsylvania 


At THE CONCLUSION of an automo- 
L | 


bile accident trial a few years ago I 
spoke with several members of the jury 
panel. Their comments were both refresh- 
ing and enlightening. In essence they said 


something like this 


“Why don’t you lawyers, and the judges 
too, give us jurymen more credit than you 


do fc rT 


our ability to work out a solution 
automobile cases? You throw at 
uS a myriad of facts—detailed descriptions 


of skid marks, witnesses’ estimates of speed, 


to these 


descriptions of points of impact and dam- 


age, estimates of distance travelled afte 


impact, etc.—and then you expect us to 
figure out exactly how the accident in ques- 
tion really happened and who was at fault! 


‘But the trouble is,’ my juryman went 
on to say, “) don’t stand- 
ards by which to evaluate this data. Why 


“you give us any 


don’t you give us some tables showing aver- 


age reaction time, average stopping and 


braking distance at given speeds under cer 
that would 
task 


tain conditions, etc.? Certainly 
help us immeasurably in our 


“And believe me,” my friend went on to 


say, “we really would like to do a con- 


scientious job in fixing blame on a com- 


*An article by Dr. Baker and Wyatt Jacobs 
entitled ‘‘Reconstruction of an Automobile Acci- 
dent by Expert Testimony’’ appeared in the 
1954 Report of the Insurance Section of the 
American Bar Association, at p. 31 


Andrew J. White, director of Motor Vehicle 
Research, Inc., has recently published a 280- 
page book entitled Tire Dynamics, which is 
illustrated with over 400 photographs, tables, 


drawings and charts 
Jonathan Karas, 
Physics, University of 


Department of 
Hampshire, has 


professor 


New 
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pletely fair and impartial basis—if you would 
mly give us some help!” 


He, of 
Yet, by and large, I am 
any jurisdiction 
educational 


course, was an exceptional juror. 
convinced that in 
panel is 
and 


where the jury 
screened for background 
minimum standards of intellect, juries today 
more than ever will, if given a fair chance, 
an intelligent, 


try to decide a given case in 


fair and impartial manner. 
Further reflection on the intelligent com- 
friend convinced 
as a means of fix- 
automobile acci- 


ments by my juryman 
me that if trial by jury 
ing damages and fault in 
dent cases is to accomplish its objectives, 
the law 
look on the problem of the admissibility of 


must take a more enlightened out- 


opinion and other scientific objec- 
laws of motion. 


expert 
tive data 

Within the past there 
have been great advancements made in tbe 
art of scientific evaluation of automobile ac- 


relating to the 


25 vears or so, 


cidents. Among the leaders in this field have 
been Dr. J. Stannard Baker and his associates 
at the Traffic Institute at Northwestern Uni- 
versity. Dr. Baker is director of research 


and development at the Traffic Institute and 
studying accidents for 


he has been traffic 


over 28 years.’ 


‘e living today in an 
that in the 
years to come we are going to see a greater 
relaxation of the strict rules of evidence 
that in many jurisdictions today still pre- 
vent any expert testimony in this field. This 
well get on the 


Like it or 


not, we ar 
age of the specialist. | 


suggest 


being so, we might just as 


written an article entitled ‘Scientific Accident 
Evaluation,’’ which appeared in the July, 1956 
Amicus Curiae, and was reprinted in the April, 
1957 issue of The Insurance Law Journal. See 
also Donigan, Judge and Prosecutor in Traffic 
Court (1951): Baker, Traffic Director’s Manual; 
O'Hare, An Introduction to Criminalistics (1949). 
The Crash Institute at Cornell University has 
made studies on the human body. 
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bandwagon and use expert opinion and 
scientific data to the advantage of our clients 


when the opportunity presents itself 


Basically, it would seem that the use of 
expert opinion and scientific data falls into 
categories: (1) corroboration of the 
client’s the 
peachment of the adversary’s version; and 
(3) making out a prima-facie case or de- 


three 


version of accident; (2) im- 


fense 


where there are no available wit- 
nesses. 

There are many instances where scien- 

tific data and opinion evidence can be 


used effe ctively by defense counsel for cor- 
roboration. 


It is surprising how little the average 
man knows about reaction time, braking 
power and stopping distance. For exam- 


ple, how many times has a party, testifying 
in court, fallen into the trap—set by a skill- 


ful cross-examiner—of contending that at 
15 miles per hour with brakes and tires 
in excellent condition he could bring his 


car on a dry concrete highway to a complete 
within a “couple of feet”! This is a 
concept firmly rooted in the minds of most 
drivers, including jurors, who have never 
given much thought to the problem. 


stop 


Failure to within 50 feet, or skid 
marks of a similar length in a pedestrian 
knock-down case, are usually considered, 
not only by laymen but also by defendants’ 
lawyers and insurance claims men, such 
damaging evidence of negligence and ex- 
cessive speed as to be the equivalent of a 
blank check in the hands of the plaintiff's 
counsel. 


stop 


Consider then the effectiveness of 
disinterested testimony, backed up by ob- 
jective scientific data, that would 
pletely corroborate the defendant’s 
and would show, for example, that 
braking distance (including 
of 73 feet was entirely consistent 
speed of 30 miles per hour. 


com- 
version 

total 
time) 
with a 


reaction 


There are some jurisdictions where such 
data are self-authenticating and it is not 





See Eggleston v. Louisiana & Arkansas Rail- 
way Company, 192 So. 774 (Ct. App. La., 1939), 
where the Court of Appeals took judicial notice 
of Blashfield, Cyclopedia of Automobile Law, in 
that a vehicle traveling at 60 m. p. h. could stop 
within 352 feet; De Temple v. Shafer Brothers 
Logging Company, 169 Wash. 102, 13 Pac, (2d) 
446 (1932), where the Supreme Court of Wash- 
ington took judicial notice that an automobile 
traveling 12 m. p. h. could be stopped within 
15 feet. 

See also Finnin v. Neuber, 378 Pa. 40, 
(2d) 77 (1954), where, at p. 46, the Supreme 
Court of Pennsylvania referred to a table of 
speed and stopping distances; Halprin v. Mora, 
231 F. (2d) 197 (CA-3, 1956), where at the trial 
of the case the court admitted, over the plain- 
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105 Atl. 


use of 
the ma 
terial was collected.” Other jurisdictions re- 
quire an witness to evaluate and 
apply the data to a given set of facts and be 


for the 
as to how 


foundation 
testimony 


necessary to lay 
such tables by 


expert 


subject to cross-examination regarding the 
use of the tables.’ Still others exclude such 
data entirely, usually on the ground that 
insufficient foundation has been laid for the 
use of such tables.' 

An equally effective use of expert testi- 
mony is to impeach the credibility of an 
adversary or his witness. Consider, for ex- 
ample, a case where the plaintiff contends 
that he stopped at a stop sign and proceeded 
slowly into the intersection just prior to 
being struck. Would not expert testimony 
(based on the direction and distance the plain- 
tiff's car travelled after impact) to the 
effect that at the point of impact the plaintiff 
was going 40 miles per hour and could 
not have accelerated to that speed from a 
dead stop in 
body blow 

Other counsel could 
use scientific data and expert testimony to 
advantage for impeachment purposes are 
too varied and numerous to mention. Tra- 
ditionally, this method of impeachment is 
restricted to argument of 
closing consider how 
much more effective such an argument would 
be if based upon simple scientific data. This 
is the kind of information which the intelligent 
juryman wants to have at his disposal in 
order to arrive at a just verdict. 


such a short distance be a 
to the plaintiff's case? 


situations where 


the counsel in his 


speech. However, 


Finally, expert testimony has been used 
effectively, principally by the plaintiff's coun- 
sel, to reconstruct an accident in an effort 
to make out a prima-facie case of negli- 
gence where there are no available wit- 
the parties is 
incompetent to testify (as for example, where 
the other party is dead).° 


nesses or where one of 


However like so many of the tools in the ar- 
senal available to the negligence practitioner, 
such as pretrial discovery, for example, the 


tiff's objection, a table of speed and stopping 
distances (record, p. 7la). The admission of the 
table in evidence was not a ground of the appeal. 

>See Sweeney v. Willette, 98 N. H. 512, 104 
Atl. (2d) 398 (1954). 

' Breshears v. Meyers, 266 S. W. (2d) 638 (Mo., 
1954), statement from chart in highway depart- 
ment book pertaining to stopping distance at 
60 m. p. h. was hearsay. 

Contra—Reall v. Deiriggi, 127 W. Va. 662, 34 
S. E. (2d) 253 (1945), where the court refused 
expert testimony even though no one saw the 
automobile accident. 

'Ferguson v. Hurford, 290 Pac. (2d) 229 
(Colo., 1955): Andrews v. Morey, 249 Pac. (2d) 
447 (Okla., 1951). 
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use of expert t double-edged 


available to 


stimony 1s a 
both 


occurrence 


sword parties. It is not 


an uncommon for an insurance 
damage 
are no witnesses available 
and the defendant is incompetent to testify. 
The use of expert testimony, if permitted 
in such a case, might well be that added bit 
of evidence to tip the scales in favor of a 


verdict for the defendant. 


company to be faced with a large 


suit where there 


Conceding then that there are 


stances 


many in- 
and expert 
effectively used, what is 
the state of the law on this subject? It is 
not the purpose of this section of this brief 
article to 


scientific data 


opinion could be 


where 


make an exhaustive survey of 
automobile law in all of the 48 states. How- 
ever, it may be helpful to suggest a few 
points that will lead to further examination 
of the cases in a given jurisdiction where 
there is no law on the subject or 


existing law at first blush appears to exclude 


where 


expert testimony. 
subject, Blashfield, in 
his definitive Cyclopedia of Auto- 
mobile Law and Practice (1954), Volume 
9 (c), Section 6238, says as follows: 

“The 
automobile 


On this general 
work 


testimony of non-observers of an 


accident may be admissible 
as to the rate of speed of the car causing 
injuries, if they are familiar with the op- 
eration of automobiles, and have made 
themselves acquainted with the conditions 
surrounding the accident. 

“Under 


mit an expert 


rule it is not error to 


to testify 


this per- 
as to the proba- 
ble speed of an automobile, based on the 
distance it slid on rough pavement with 
its brakes set and its wheels locked after 
the moment of impact, 
such indicated 
by the tire marks, and it is is admitted that 


the wheels were locked. 


skid 


where the evi- 


dence shows distance as 


“Evidence of marks furnishes proper 
ground for an expert to give his opinion as 


* See footnote 1 above. See also the following 
annotations in A. L. R.: opinion evidence as to 
distance within which automobile can be 
stopped, 135 A. L. R. 1404; expert or opinion evi- 
dence as to speed, based on appearance or con- 
dition of automobile after accident, 113 A. L. R. 
726; expert or opinion testimony as to speed 
of vehicle by one who had no view, or only 
momentary view, of vehicle at time of accident, 
156 A. L. R. 382; admissibility of evidence as to 
tire tracks or marks on or near highway, 23 
A. L. R. (2d) 112; admissibility of opinion evi- 
dence as to the cause of an accident or occur- 
rence, 38 A. L. R. (2d) 13. 

* Wisniewski v. Weinstock, 130 N. J. L. 58, 
31 Atl. (2d) 401 (1943) 

8’ Stephanofsky v. Hall, 136 Conn, 379, 71 Atl 
(2d) 560 (1950): Linde v. Emmick, 16 Cal. App 
(2d) 676, 61 Pac. (2d) 338 (1936). 
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to the speed of a motor vehicle when its 


brakes were applied. 


“Such testimony, however, should be pre- 


ceded by evidence of the kind of car caus- 
ing the condition of the 
road-bed, the place where 


accident, the 
the brakes were 
applied, the place where the 
struck and the 
before stopping 


“The testimony 
should also show preliminarily their familiarity 
with automobiles, their makes, operation, 
and well as the time when the 
witnesses were at the scene of the accident 


injured person 


was distance the car slid 


witness giving the 


driving, as 


and the extent of the observation made by 
them. 


“The possibility of stopping an automobile 
upon the observation of danger, when the 
circumstances surrounding the accident are 
shown, can only be testified to by an expert.” 


See articles and an- 
notations on this problem set forth in the 


footnote below.® 


also references to 


Jurisdictions denying the admissibility 
of expert testimony or scientific data have 
generally done so for one or more of three 
lack of qualifications of the 
insufficient facts to lay a proper 


reasons: (1) 
expert;* (2) 
foundation on which an opinion could be 
expressed;* (3) that the expert 
will be invading the province of the jury.’ 


concern 


In so far as objections (1) and (2) above 
are concerned, can be 
overcome in most cases by careful selection 
of the expert and meticulous attention to 
detail in assembling all available evidence 
as to the physical facts 


these, of course, 


The qualifications of experts whose testi- 
admitted for the purpose 
of reconstructing or supplying an important 
link in the chain of causation of automobile 
accidents have 
metallurgy ” 


mony has been 


varied. Professors of 
and civil engineering 


have been permitted to testify. 


been 


physics,” 


Likewise, 
*» Hoover Motor Express Company v. Edwards, 
277 S. W. (2d) 475 (Ky., 1955); Danner v. 
Walters, 154 Neb. 506, 48 N. W. (2d) 635 (1951); 
Days Transfer v. Silvers, 122 Ind. App. 318, 104 
N. W. (2d) 392 (1952), excluded evidence of 
what would have been a reasonable speed on an 
icy street at time of collision: Smith v. Hardy, 
228 S. C. 112, 88 S. E. (2d) 865 (1955), testimony 
of a civil engineer traffic consultant to recon- 
struct automobile accident excluded; Reall v. 
Deiriggi, cited at footnote 4, court held that 
the jury could determine the speed of the ve- 
hicles involved as well as the expert 

1 Anderson v. Eggert, 234 Wis. 348, 291 N. W 
365 (1940) 

1 Burch v. Valley Motor Lines, 78 Cal 
834, 179 Pac. (2d) 47 (1947). 

* Storbakken v. Soderberg, 75 N. W. 
196 (Minn., 1954) 


App 


(2d) 
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mechanics,’ 
policemen and 


expert testimony 
sheriffs," deputy 
automobile 


of garage 
sheriffs,” 
certain instances 
has been admitted for whatever probative 
value the jury wishes to give it. Ideally the 
best type of expert is the man who has a 


salesmen ™ in 


specialized educational background and _ train- 
ing, that is, an intimate knowledge of the 


laws of motion, geometric formulae of 


an under- 
standing of coefficient of friction values, 


acceleration and deceleration, 
etc., plus practical experience in investigat- 
ing accidents and testing and familiarizing 
himself with the of 
mobile accidents.” 


various aspects auto- 

In order for the expert to reconstruct the 
path or speed of a vehicle prior to impact, 
he, just as his medical counterpart must do, 
must have personal of certain 
basic he must be presented with 
certain basic hypothetical which 


seem 


knowledge 
facts, or 
tacts 
It 
have 


on 
would 
to 


he will base his opinion 


that the minimum would include: 


(1) point of impact in the highway as de- 
termined from fender dirt, skid marks 
other physical facts; 

(2) 
the 


or 


photographs or detailed description 


of damage done to both automobiles; 


the 
points where the respective vehicles 
to rest; and 


(3) testimony indicating precise 


came 


(4) description of the road surface and 
its condition. 

In 
many 


to 
factors 


addition the foregoing, 
other which in a given case 
may be essential factors without which the 
expert cannot give an accurate opinion, These 
might include: 


there are 


(5) make and condition of tires: 


(6) make and condition of brakes; 


(7) photographs or detailed description 
and identification of skid marks; 
(8) number of passengers or load being 


carried by the vehicles in question; 
(9) gear the respective 
were in following the accident; 


which vehicles 
(10) detailed description, or photographs 
of damage to property caused by the re- 
spective vehicles. 
Admittedly there may be many 
where because of inadequate opportunity to 


cases 


13 Harrington v. Trauers, 288 Mass. 156, 192 


N. E. 495 (1934). 

144 Coker v. Mitchell, 269 S. W. (2d) 950 (Tex. 
Civ. App., 1954). 

1% Beckman v. Schroeder, 224 Minn. 370, 28 


N. W. (2d) 629 (1947). 

1% Andrews v. Morey, cited at footnote 5 

17 Woyak v. Konieske, 237 Minn. 213, 54 N. W. 
(2d) 649 (1952). 
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investigate or because of incomplete investi- 
gation the essential facts cannot be assembled 

thus precluding the possibility of later using 
expert testimony. However, let this be an 
admonition to the investigator, particularly 
in a serious case, to leave no stone unturned 
in assembling for the file, and preserving 
where data may 
some day be the deciding factor on whether 


possible, essential which 


or not the expert may testify in court. 


By far the most frequently assigned reason 


for denying expert testimony in automobile 
cases is that to permit it would be to invade 
the province the jury. However, this 
reasoning begs the question, for we 
know of many instances where expert opinion 
has been permitted to do just that in jurisdic- 


tions where 


ot 


really 


expert automobile testimony 
excluded (as, for example, medical ques- 
tions of causation, handwriting, 


of rope, proper method of unloading a steel 


1S 
soundness 
shaft from a freight car, necessity for the 


inspection of plumbing and the 
frequency thereof, etc.). 


fixtures, 
” 


Undoubtedly, the underlying 
for certain 


policy reason 
courts excluding expert testi- 
mony is concern by the court that the trial 
will turn into a clash of partisan experts. 
At first blush, past experience in the han- 
dling of medico-legal problems in personal 
injury litigation might well justify 
concern. However, further consideration of 
the problem important 
distinctions. 


such a 


suggests several 


In the first place, the automobile expert, 
to a much greater extent, is not subject to 
the same partisan pressures to which the 
attending physician is subject, that is, sym- 
pathy, friendship and loyalty growing out 
of the doctor-patient relationship, and also 
the fact that payment of the attending 
physician’s bill frequently awaits a success- 
ful verdict for the plaintiff on the question 
of causation. 


be- 


Is 


still 
automobile 


However a stronger distinction 
the and medical expert 
that the ability to reconstruct paths of motion 


tween 


is distinctly much more of an exact science 
than the art of expressing an opinion on 
the question of medical causation. In the 
former situation, the expert works with 
proven laws of physics and dynamics in 


18 Monday v. Millsaps, 37 Tenn. App. 371, 264 


S. W. (2d) 6 (1953). 

1% See Burch v. Valley Motor Lines, cited at 
footnote 11, for cases cited which utilized ex- 
pert testimony in various fields; 38 A. L. R. 


(2d) 13, admissibility of opinion evidence as to 
the cause of an accident or occurence. 
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materially 
testi 


arriving at his conclusion, thus 


reducing the prospect of conflicting 


mony. See, for example, the recent case of 
Storbakken v. Soderberg™ where a civil en 
gineer, who taught a course in analytical 
mechanics of moving bodies and the rela 
tionship between acceleration, and forces 
and masses or weights of bodies, Was per 
mitted to determine the velocity of two 


vehicles at the point of contact by the us« 
of two scientific 
ample, the 
where the court 


formulae; or see, for ex 
People 7 


recognized the 


case of Herman 
validity of 
a physics formula concerning kinetic energy 
to calculate stopping distance 


In the Tennessee 


case of Monday v 
Millsaps™ the plaintiff utilized the services 
of the chief of analytical services and as 


sistant to the traffic éngineer of Oak Ridge 


to determine the speed of the defendant’s 
truck from the skid marks in a head-on col 


lision 


The particular qualifications of the 


expert were that he had taken the course 
in the Traffic Institute at Northwestern 
University and had instructed local and 
state police on those methods. The Court 


stated that it was 
not an abuse of the trial court’s discretion 
to permit an 


ot Appeals of Tennessee 


expert witness to give his 
opinion as to the speed of an automobile 
from the length of its skid marks. In re- 
sponse to a hypothetical question, the ex 
pert concluded that from the 100 feet of 
skid marks made by the dual wheels of the 
defendant’s truck, its minimum speed was 
not less than 48 miles per hour and probably 
more. 


held that a 
police officer with seven years’ experience, 
tour of which were in the particular locality 
of the accident, could testify as to the 
speed of the automobile at the time it went out 
of control and left the road. The 
gave his opinion as to two facts: the speed 
of the defendant’s automobile as it rounded 
a mountainous and the reasonable 
speed at which a car should be driven around 
that particular curve. His 
to the particular speed of the defendant’s 
car was based on the fact that there was a 
240-foot skid mark on the road made by 
the left defendant’s car. No 


A recent Colorado decision ” 


othcer 


curve 


conclusion as 


wheel of the 


a 


skid mark was made by the right wheel 
Centrifugal force caused the right side of 
the car to be lighte1 vhile rounding the 
curve, and from his experience the officer 
estimated the speed of the car to be 75 
miles an hour. He testified that 50 miles 
an hour was a reasonable speed on that 
particular curve 

Finally, in a Wisconsin case * two pro- 


fessors of physics from the University of 
Wisconsin, testifying on behalf of the 
plaintiff, were asked hypothetical ques- 


tions based on facts in evidence as to what 


actually happened in the head-on collision 


accident. The Supreme Court of Wisconsin 
held that it was entirely within the discretion 
of the trial court to admit or reject expert 


opinion, and that since the trial court admitted 
the opinion evidence, it was not an abuse of 


its discretion. 


Che key factor of the case was on which 


side of the highway did the accident oc- 


cur, that is, which car was on the wrong side 


of the road at the time of impact. The 
court noted the function of an expert at 
the trial when it stated “that just as a lay 


person may not be able to make a proper 
diagnosis although all the 
and his knowledge that are 
within the knowledge of the physician, so 
a person without special knowledge may 
not know how movable bodies will operate 


symptoms are 


present within 


under a given set of circumstances.” 
Experience has since 


frailty of 


long proved the 
and parties in their 
totally inadequate efforts to accurately and 
honestly 
their 


witnesses 
describe, for the triers of fact, 
whole [ 
within a 


series of 
flash of 
The fact 


recollection of a 
occurred 
time—frequently 


events which 


sece mds or less 


remains that we are using “horse and 
buggy” methods to fix fault in cases in- 
volving the collision of bodies moving at 


is fast de- 
know-how 
which can shed some intelligent light on a 


almost “atomic” speeds! There 


veloping a body of scientific 


fair and just solution to such cases. 


Should we not then urge upon the courts 
a more enlightened approach to this problem; 
and to the extent this scientific 
know for the benefit of the clients we 


[The End] 


possible use 
how 


Servel 


... the mere grant of power to the federal government cannot 


. . . be construed to be an absolute prohibition to the exercise 
of any power over the same subject by the States.”—Roger Taney. 


2° Cited at footnote 12 

2120 N. Y. S. (2d) 149 (1940) 
Dynamics by Andrew J. White 

22 Cited at footnote 18. 


See also Tire 


Automobile Accident Cases 


23 Ferguson v. Hurford, cited at footnote 5 
** Anderson v. Eggert, cited at footnote 10. 
*% Case cited at footnote 10, at pp. 370, 371. 
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reciprocal may 


K LORIDA—A foreign 
issue nonassessable policies in Florida if 
the policies are issued in conformity with the 
laws of the foreign (domiciliary) state —The 
Attorney General was asked by the Insur- 


whether a California 
Florida, 


nonassessable 


ance Commissioner 


reciprocal, qualified in issue 


certain forms of 


may 
insurance 
contracts (liability insurance). The Attorney 
General noted that Section 628.06 of the 
Florida Statutes [ 
certain reserves and surplus, and provides: 
“If at any time the aggregate deposit col- 
and credited to the subscriber’s ac- 
counts shall not equal that amount, then the 


requires maintenance of 


lected 


subscribers, or their attorney for them shall 
make up the deficiency.” 


Reference was made to the Indiana case 
of Wysong v. Automobile Underwriters, 184 
N, 2. 783, 04 A. LR: Oz. dealt 


with the above question in relation to an 


which 


Indiana reciprocal. The applicable Indiana 
law was similar to the above-quoted por- 
tion of Section 628.06. The court held in 
effect that the provision did not prohibit 
the issuance of nonassessable contract. The 
Attorney that 
the holding in the W’ysong case was sound 
and that the wording of Section 628.06 did 
not prohibit 


General declared that he felt 


subscribers from agreeing to 


the issuance of nonassessable policies. It 
was noted that if a deficiency should occur 
and there should be a failure on the part 
of the subscribers or their attorney to make 
good the deficiency, then the provisions of 
Section 628.11 


certificates of authority) could be invoked. 


(relating to revocation of 


that if the 
between the attorney-in-fact and subscribers 


It was concluded agreement 
provides in effect for the issuance of non 
found the 
The Attorney 


when the 


assessable policies “as here oe 
authorized. 


that 


agreement is 


General stated reciprocal 
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has met the requirements of this opinion 
by evidencing that nonassessable policies are 
issued in conformity with California (domi- 
ciliary) laws, the 
approve the 
the contracts.—Opinion of the 
torney General, April 12, 1957 


Commissioner 
feature of 


Florida At- 


Insurance 


may nonassessable 


rj’ EXAS—Mutual assessment associations 

are prohibited from merging with each 
other unless they first obtain the consent of 
the Board of Insurance Commissioners.— 
The chairman of the Board of In- 
surance Commissioners requested an opinion 


‘Texas 


as to whether the board is 


Article 14.13 of 


to approve 


required by 
Insurance Code 
agreements between 


Article 14.13 


the Texas 
merger 
mutual assessment associations. 
provides in part: 


“The associations subject to this chapter 
[mutual assessment companies] are hereby 
from with 
from 


merging 
prohibited 
‘transferring’ any part or group of member- 
ship, or all the membership to another asso- 


expressly prohibited 


another association, are 


ciation or from merging groups or trans- 


ferring members from one group to another 
association without the 
of the Board of 


in an consent in 


advance Insurance Com- 


missioners which may be given only after 
complete investigation into the facts and 
determination that such transfer or merger 


members of the 
affected.” 


advantage of 
to be 


is to the 


association or groups 


The chairman of the Board of Insurance 


Commissioners indicated that it had been 
the board’s policy for several years to ap- 
prove all merger agreements when it was 


determined that they were not to the detri- 
ment of the particular policyholders affected. 
The board now desired to refuse all merger 
where it is not clearly shown 
that the 


agreements 


merger is to the 
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from the facts 





holders affected 
Attorney General 
noted that while the chairman used the term 


best intersts of all policy 


by the agreement Che 


“policyholders” and the statute refers to 
“members,” this was of no 
Article 14.02 defines a 


older or any person insured by an association 


importance since 


“member” as a policy 


Che Attorney General declared that it was 
Article 14.13 makes it the 
board’s duty to make a complete 
tion into all the 
circumstances involved in the merger agree 
ment 


his opinion that 
investiga- 
surrounding facts and 
and to disapprove the 
finds that 
not to the advantage of the 
affected associations. It 
thus concluded that the 
without the board’s consent.- 
Texas Attorney March 26, 


plan if the 


board such merger agreement is 
members of the 
groups Ol was 
associations cannot 
merge 


of the 


1957 


Opinion 


General 


\ ’ ASHINGTON—A foreign corporation 

seeking permission to sell its stock in 
Washington and intending to engage in the 
insurance field is within the Insurance Com- 
missioner’s jurisdiction. 


que stions 


The following two 
Attorney 
General by the Washington Insurance Com- 


were presented to the 


missioner 


“(1) Is a Nevada corporation, seeking 


permission to sell its stock in this state 
and which intends to engage in the insur- 
anceé field, within the jurisdiction of the 


insurance commissioner by virtue of the pro- 


RCW 21.04.060? 


“(2) Is the 
first question required to qualify as a foreign 
corporation within the State of Washington 


in order to sell] securities ?” 


visions of 


corporation mentioned in the 


The Attorney General answered the first 
that 

Code of 
which de 


question in the affirmative. He noted 
Section 21.04.030 of the 
Washington 
sires to sell 
Washington to first 


tion 21.04.050 requires a foreign corporation 


Revised 
requires a company 
securities of its 


own issue in 


secure a permit. Sec 
to file with its application evidence of its 
business in the 


Section 


transact State 


21.04.060 


authority to 
where it was organized. 


provides 


“The 


tion 


shall 


documents 


examine the applica- 
and filed therewith, and 
if he finds that the proposed plan of business 


director 


of the applicant is fair, just, and equitable, 
and that the securities which it proposes to 
issue and the methods to be used by it in 
issuing and disposing of them are not such 
as will work a fraud upon the purchaser, he 


shall issue to the applicant a permit authoriz 


Attorneys Genera! 


ing it to issue and dispose of the securities: 
Provided, That no permit shall be 


corporation 


issued to a 
organized to establish or contri 
prepared 


subsequent or 


h 
ympany, unless it has 


an imsurance « 
detatled plans 
ganization or contro f the 


and has 


> } 
regarding the 


insurance company 
presented the plans to the 


/ insurance 


ymmuisstoner and has tained his approval 


there 
here 


(Italics supplied. ) 
of the 
was 


It was noted that the only question 


isdiction 


Insurance Commissioner’s jut 
| 


whether he poss¢ ssed t 
+} 


1€ power to approve 
?1.04.060 


yy ; aod ‘ 
The ttorney General stated that it was the 


le plans reterre¢ to in sSectio 


established rule in 


though a power may not be expressly 


in a statute, if its existence is reasonably 
necessary in order to effectuate the pur 
poses intended, the power is implied. (State 
ex re lunte? Superior Court, 34 Wash 


Che second question (quoted above) was 
gative Refer was 
Aleutian Live Stock 


144, 226 Pac. 


toreign cor 


answered in the ne 


made to State ex re 
Company v. Hinkle, 130 Wash. 
13] (1924). In 


poration (plaintiff) sought a permit to sell 


Chapter 69, 


this case a 


stock pursuant to 


I 


its capital 


1923 Laws of Washington Che Secre- 
tary of State refused to issue the permit 


until the corporation paid a fee for filing 
its articles of incorporation in accordance 
Section 1, Chapter 144, Laws of 1923, 
and also paid an annual license fee required 
by Section 4, Chapter 144. TI er has 
chapter 70, 1937 


23.52.020 of 


with 
is ¢ hapt 
since been superseded by ( 
Laws of Washington 
the Revised Code) but tl 
Attorney 


abc ve Case Salt 


(section 
e principle remains 


the same, the General indicated 


The court in the 


“We are c 


had no intent to 


nvinced that the Legislature 


require an applicant, when 
a foreign corporation, to comply with the 
general laws relating to the qualifications 
of foreign cot to do business in 
this state, as the sale of its securities has no 
conducting of the 


necessary relation to the 


business for which it is organized, therefore 
the fees for filing arti 
are not collectible when applicatior 


a permit to se 


the issuance of such a permit authorize the 


securities on 


corporation to transact business generally 
(Italics supplied.) 
n view of the above decision the Attorney 
I f tl | 1 \ tt 


held that the Nevada corporatiot 


required 


General 
was not to qualify as a foreign 
order to sell secur 


ton Attorney Genera 


corporation in 
Opinion of the Washing 
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Recent Developments 
in Group Life Insurance 


Davi \ Urregg 


Home \\ ood, Lllinois 


Group Life Insurance 


Richard D. Irwin, Inc., 


1957. 262 pages. $5 


This is another of the books published 


the S. S. Huebner Foundation for In 


surance Education, University of Pennsyl 


Vania he most recent developments u 


j 


the group life insurance field are presente: 


in this complete revision of an e study. 


Che author notes that le 


the first group life insurance contract 


was drawn there was more than $100 billior 
America. The rate 


1945 has 


and 


of group life in force in 
this insurance 
that of 


industt 


ot growth ot since 


been four times ordinary lite 


1 7 


ten times that ot lal lite surance 


Thus, this form of insurance is of 

significance to Our economic and soci 

and especially to the life insurance industry. 
j 1 nrel j 

is offered as a comprehensive 


1 1 
DOOK 


his 


analysis of concepts, contri , costs and 


company practices in group lite insurance 
relates 


} 
nis 


Che central theme ot 


VSIS 


to employer group term life insurance. 1 


] 


} } 
is done nt 


because on the Dasis OF age, number 


f persons covered and general 


to life insurance this is still the Oo 
Most of the 
equally 


rorms 


portant group coverage prin 


ciples and practices discussed are 


applicable to the group permanent 


of life insurance; many are also translatable 


to the 
health 


Among the topics discussed by Mr 
are the following: (1) nature and develop- 


multiple forms of group accident and 


insurance and to group annuities 


Gregg 


group life insurance, (2) basic 
features of this 
and certificate, (4) 


other type 


ment of 
coverage, (3) the master 
group 


plans, (5) marketing 


contract 
and 


perma- 


nent 
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and selection and rein- 


(7) premiums, dividends and 


administration, (6) 
surance and 


reserves 


Social Aspects of Retirement 


The Soctal Aspects of Retirement 
Pollack. Pension Research Council, Whar- 
ton School of Finance and Commerce, Uni- 


( )tto 


versity of Pennsylvania, Philadelphia, Penn- 
1956. 47 $1.25. 


Among the 


progressive aging 


sylvania. pages. 


phenomena associated with 
ot the American popu 
ation, v have 


than the 


given rise to more concern 
that 
and 


problems 
classified as psychological 


in nature. The author 


complex may be 
sociological 
commissioned 
Council to sift 
through the vast mass of material published 
and to identify those areas 


Was 


by the Pension Research 


which have been 
neglected, as well as thos« 
overemphasized. The 
termine whether the 


which have been 
purpose 
approaches to the solu- 
tion or mitigation of the problems of old 
age, advocated in the 
have been in harmony 


was to de- 


published literature, 
and agreement with 
the principles of living generally held to be 
important in 
The 
and provocative. 
OASI, old-age 


American culture 


findings are 


Private 


author’s enlightening 


pension plans, 


assistance, and continued 


self-provision of income have attracted the 


lion’s share of research interest. One of 


the most widely discussed questions is 
should be 
chronological age or on the 
attitude of the individual Here 
there is a conflict between theory and prac- 
tice. Current industrial practice seems to 
favor compulsory retirement at a specific 
age, while social 


whether retirement based on 
capacity or 


worker. 


scientists and _ psychol- 
ogists, by and large, advocate individualism 


as a principle of retirement policy. 
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Plans based on chronological age provide 


the most objective determination of 


onset 
They 
to admin- 
retirement at a fixed 
the channel of 
promotions and thus boosts morale. Finally, 
the proponents ot 


of retirement currently available. 


prevent favoritism and are easy 
| 


ister. Compulsory 
chronological age opens up 
retirement schemes 


point out that retirement at as 


such 
e 65 conforms 
the retirement age under the social security 
The advocates of 
hand, feel 


age and chronological 


individualism, on the 


other that, as a rule, functional 
age do not coincide. 
Plans providing for compulsory retirement 
are likely to cause hardships to many in- 
dividuals and deprive the national economy 
Flex- 
ibility is the answer to realities of functional 
Next to this, 


of retirement, scientific research is largely 


of full utilization of human resources. 


aging. the question of onset 
concerned with the hardships accompanying 
this period in life. 


Retirement produces great changes in 
family relationships, as well as frequent loss 
of economic which 
residential arrange- 
Literature already published shows 
a widespread concern with efforts intended 
to counteract the 


pany 


independence brings 


about a reversal in 


ments, 


hardships which accom- 
mainly, the problem of 
activity of older retired people. 


retirement 


lhe following problems appeared to the 
author to priorities: (1) 
arrangements which permit a real, though 
limited, continuation of 


deserve research 
a person’s work in 
competence after formal retire- 
ment; (2) the experiences of women in their 
own retirement and that of their husbands, 


his line of 


consideration of their impact on planning 
and the potential of their involvement in 


company plans of 


retire- 
ment: (3) the adjustment value of retirement 
migration compared with that of continued 
stay in one’s preretirement community; (4) 

philosophy of life and the activities of 

| 1 bdes . oo Of 
people who, in their own opinions and in the 
their 


associates, have 
a successful retirement experience. 


preparation for 


opinions of achieved 


The Law Preserves Its Literature 


The Lawyer's Edited by Eu- 
Bobbs-Merrill Company, 
Meridian Street, Indian 
1956 


Treasury. 
Gerhart. 


North 


Indiana 


gene C 
Inc., 730 
apolis 7, 

Che 


anthology, 


520 pages. $7.50. 
American Bar Association offers this 
taken from the pages of the 
Bar Journal, to the 
legal profession and to the public. It is a 


American Association 


Books and Articles 


‘ollection of some of the finest articles that 
have appeared in the Journal during the first 
40 years of its existence. The authors feel 
that these articles will readily reveal to 
the reader why lawyers are properly re- 
garded as members of a learned profession. 
These articles, of the 
the bar, 


nr 


by some leaders 


might well have been lost to 
ofession generally unl made readily 


: “1 4 iach = Th, 
accessible some convenient form. The 


anthology volume is the accepted 


] 1 


Cal Vé hic ié fi 
The officers American Bat 
made the 


articles to be 


‘ os 1 
ciation original 


nominations 
considered, The i f 


inators includes federal and state judges, 


1 1 . 
city lawyers, country lawyers, members oO! 
; . 


] 


large and individual 


1 
practitl tastes and back- 


srounds 1 ubt rep nt a cross-section 
light find of 


f 
nd value, and 


book 


icles nominated, the 


form. 


secret ballot. 


beginning, 
Hammurabi,’ 


are “Liberty 
Hughes; a 
loms I ungiish o! 
Harold Hu > eT Cornerstone of Con- 
stitutional Lay 


“The Supt 


White. 


C il 
v Harold H. Burton: and 


eme Law of the Lan 


i by He 


Poisons 


: Ne \ Yor 


. 
Borgias 


think of 
How- 

Is death by 
becoming popular? With 


ticides, 


automatic 
is mention 


that era is over—or is it? 


evel! l 


posonine again 


the increasing use of inset fungicides, 


barbiturates and toxic substances, 


other 
extreme care must be exe! 


in the 


cised espe cially 


home 
Of the 


accidents it 


34,000 killed 


veal, 


persons 


America eacl 





lack ot 


proper administration of effective first 


die from poisoning. The knowledge 
of the 
aid accounts tor many ot these unnecessary 


deaths 


Che Dictionary of Potsons is a handy ret- 
erence which presents in easily understandable 
terms each type of poisoning, its symptoms, 
antidotes and first aid treatment. Emergency 
treatment and the method of preparing antidotes 
home can pre 


this 


is also included so that every 


pare itself against any disaster of 


nature 


Dreisbach, 


Los 


Robert H 
Publications, 


of Poisons 
Medical 


1955 


Handbook 
M D. 
Altos, 


Lange 


California $26 pages. $3 


This book’s purpose is to provide a sum 


mary of the diagnosis and treatment of 
poisons. Other 
that 


included in 


clinically 


mmportant poten 


have not been 


tabular 


tially posionous age nts 


important clinically are 


rorm 


The need for 


out of t 


such a book has grown 


1e rapidly expanding importance ot 


products in industrial, agricultural 


} 
i 


chemica 


and domestic Che author notes 


processes 


} 


that these chemicals have been introduced 


new 
often 


commercially in a large variety of 


preparations, the nature of which is 


disguised by a coined name. 


Dr. Dreisbach organizes poisons into 1in- 


dustrial, agricultural, household, medicinal 


and natural hazards. This method. allows 
correlation of poisons with types of ex- 
Insofar as is possible, chemically 
instances, 


in some pharmacologicalls 


agents have been grouped together. 


Dictionary 
American Harold 


Library, Inc., 15 


York, New York. 


Business Dictionary 
Philosophical 
Street, New 
pages. $10. 


Lazarus. 
East 40th 
1957 c?? 


Av. ° Jae 


This is designed to serve as a reference 


book in the following areas of business: 


accounting, advertising, banking, business 


law, business economics, credit and collec- 
tions, data processing, finance, government 


regulations, industrial engineering, indus 


trial psychology, insurance, labor relations, 
management, marketing, market research, 
personnel administration, power, production, 
public relations, real estate, retailing, statistics, 
stocks and bonds, taxation, transportation 
and wholesaling. If you knew the defini- 
tions of the business terms defined in this 


book, 


chance at 


2" 0d 


would probably have a 
the $64,000 Question, but 


you 
you 
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could be stumped if asked to 
define “absenteeism,” “antitrust 


might 


you were 
” and “whip- 
quarrel 
definitiors of profits 
before tax” and “corporate income tax.” 


sawing.” Some authorities 


over the “corporate 


An Airedale is defined as “an aristocratic 
Wall Street gentleman.” A “pig” is an ingot 
of metal, etc. the term 
and which are defined as “highly 
low-priced The dic- 

say issues of what, but the 
know that it 


For “dog,” see “cats 
dogs” 
speculative issues.” 
tionary doesn’t 
reader should refers to stock 


ot corporations 


ARTICLES 


Articles of interest 
legal publications 


in other 


Accidents at Railroad Crossings ... 
\ prominent source of litigation in the neg- 
ligence field is 
Randolph P. Rogers, Jr., 
City, 
ing rise to allegations of primary negligence 
in actions brought in the courts of Missouri 
Also 
brought under the humanitarian doctrine in 
Missouri and the 
in Kansas 

Che that the 


doctrine represents an extension of the last- 


railroad accidents. 


crossing 
attorney, Kansas 


Missouri, discusses the situations giv- 


and Kansas. considered are actions 


last-clear-chance doctrine 


author notes humanitarian 


clear-chance rule which, in one form or 
another, has been applied in nearly every 
America. In developing the 
unique humanitarian rule the Missouri courts 


further 


jurisdiction in 
have gone one step and have allowed 
the plaintiff to recover even though his neg- 
ligence is a continuing factor and both par 
peril 
“Railroad Accidents,” University 
of Kansas City Law Review, December, 1956. 


ties are oblivious to the Rogers, 


Crossing 


Variable Annuity ... The 


whether the 


question of 
variable is a security 
Act ot 


regulation 


annuity 
meaning of the Securities 
SEC 
Che 


amines this problem in the light of case law 


within the 
1933 


is discussed in 


subject to 


this 


and, thus, 


note writer ex- 
and provides a critical analysis of the ap- 
proaches taken in answering the question. 
Single reprints of this note may be obtained 
for a dollar per copy by writing the Virginia 
Review, University of Virginia, Clark 
Hall, Charlottesville, Virginia. 
orders in will be 
Variable An- 


Virginia Law 


Law 
Memorial 
Prices for excess of 25 
request.—‘The 
Annuity?” 


furnished on 
nuity: Security or 


Review, June, 1957. 
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“Tnasmucl Policy of Lia- 
terminated by 


Computing of Premium Refunds ee 
° ° Dility ul ann 
Subject of New York Ruling the fala cuwaax tir tik ouieenmee 
and number plates, 


In regard to any of the ce un registration certificate 
policy placed pursuant J c required by Section Z of the Motor 
. ‘ehicle Financial 


icle Financ 


a 
Secu 


isurance law 
a premiun 


policy’s termination hi | 

J ction 188 and o cable provisions 
Article VIII of the Insurance Law and, 
re, sl a refund 


ctive 


recent 


Stance ot a 


rance¢ 
ould 


eref 
f premium 
late of the 
company ould be 
juired by l 


rorce 


many inquiri 
Depa tmen 
ical damag 


ical paymet1 insurance 
ympanies ihe ruling 1 benefits continue 
by Raymond Harris, chief e tl is terminated and, ; ‘onsequence, 
a : | : 
Department) follows is an exposure¢ t =h of those benefits 
| ifvin requiring tl nent of a premium therefor. 


‘WI 


< 


the inst 
icle and 
calculatio 
ivolves n 

premiun 


t 


minimum at ' ‘ 
in such policy, 


prescribed by 


mium 
the : 
Act. but the eltective at I 
Gt. ul 

5 r I l n minimum pre- 
late 


iobile lability coverage 
Motor hicle Financial 


Security 


also the premiums tor coverage written in ; 
scribed liability insurance ; of one « 
other 


physical damage 
and medical 
ncluded 


excess of the minimum 
terminati 


collision coverage 


and pre date 
r calculating refund 


may have been coverages [orf 
in the termination 


icy of Liability Insurance ; 
y f such earlier 


covVveTaL 
payments, which 


in the Owner’s Pol 


which is being terminated 
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State Department Rulings 





News and Opinions 


Insurance Company Advertising 
Not Within Jurisdiction of FTC 


Che Federal Trade Commission has no 


jurisdiction over the advertising practices 


of insurers where the states in which they 


do business have laws regulating 


and 
insurance This 
decision (April 9) of the 
Court of Appeals for the 
The American Hospital and 
Federal Trade 
68,675 


false 
deceptive advertising of 
was the 
United 
Fifth 
Life 


Commission, 


recent 
States 
Circuit in 
Insurance Company v 
] 1957 CCH Trape CAsEs § 
his unanimous court opinion reversed an 
split decision of the FT(¢ 

held that it had jurisdiction oves 
company advertising. In the FTC decision 
it was stated that “there must remain an 
; jurisdiction 


wherein it 
insurance 


irreducible area of Commission 


ver the interstate activities of insurance 
companies which cannot be reached by state 
law.” The Fifth C 
‘irreducible area’ 
of the firm 


presente d by the 


rcuit declared: “If there 
is an of Commission ju- 
risdiction, we are conviction 
that the matter 


before us is not within it 


record 


jurisdiction 


The FTC’s assertion of was 
challenged in the Fifth 


insurer but 


Circuit not only by 
the above also by a large seg 


ment of the insurance industry and several 


governments. The decision is a sub 
stantial victory for those who believed that 
Public Law 15 (the McCarran Act) is a 


clear indication of Congressional intent that 


State 


the regulation of the insurance industry 


should remain with the states, at least where 
adequate laws for this 


the states have 


regulation. 
The FTC 


have adequate power to regulate the adver- 


contended that a state does not 


tising practices of foreign insurance com- 


panies doing business within its boundaries. 
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Che court, however, that Congress 


apparently had no dou that a state might 


such power! I ourt did not 


exercise 
have any doubt either. 
Reliance was placed by the FTC on U. S 
Sylvanus, 192 F. (2d) 96 (CA-7, 1951), 
‘rein an indictment was returned for us¢ 
of the 
surance by 


sale of in 
held 
Fiftl 
dis- 


mails to defraud in the 
mail. Public Law 15 was 
to be no bar to prosecution Che 
Circuit, however, said that it did not 
case but that it had no bear- 
problem at Violation of 
itself 


court 


agree with the 


ing on the hand 


laws 


confer 
added 


lhe Fifth Circuit opinion did not go into 


the postal does 10ot by 


jurisdiction on the FTC, the 
the question of whether the challenged ad 
misleading 
FTC did not 
The 
and-desist order 
the FTC against the 


vertising was false and since 


determined that the 


the court 
have jurisdiction over this advertising, 
decision sets aside a ceas« 


issued by insurer. 


Recent Tax Cases 
— FACTS of one recent tax 

are is follows In 1929 the 
executed a trust agreement. It 


“the Settlor has 


case 
decedent 
recited that 
delivered to the Trustees 
policies of 
death 
made payable to the Trus- 
policies 


the tollowing described insur- 


and “has caused the benefits 
to be 
the proceeds ot 
held hereinafter 


+ 9 
set tortl lot contain any 


an¢ e” 
thereundet 
‘ 


tees, 


to be 


which 
and distributed as 
language 
of assignment, The 


conveyance or transter. 


1944. 
noted that while the decedent 
could have divested himself of the right to 


decedent died on September 15, 

The court 
change the beneficiaries by assigning the 
that 
It added that while a de- 


IL J — May, 1957 


policies to the trustees, it is obvious 


he did not do SO 





PERSONS AND EVENTS 


A. E. Buckwell has 
Utah Insurance Commissioner. He suc 


ceeds Walter M. Jones, who 


} 


been appointed 
resigned 


vecause of a law preventing him from 


retainin al t in an insurance 
company 

The 
Association will hold 
May 20-22 at the 


Che annual 
\utomobile 


take 


& Statistical 
its annual meeting 


Insurance Accounting 


House, Chicago. 


National 
Underwriters Association 
place May ca ant he 
Hotel, New York City. 

May 23 the National Board of 
Fire Underwriters will hold its 
meeting at the Hotel, 


York City 


The annual 


of Mutual Fire 


Palmer 


meeting of the 
will 


Roosevelt 


On 
annual 


New 


Commodore 


meeting of the 


Federation 


“ 
Insurance Companies will 


intention thereby 
valid 


liverv of policies wit 


} 


to assigt them may rate aS a 


assignment, there was no evidence 
Chus, the « 


record of such an intention 


held that there vas no assignment of 
policies by the decedent 
Delivery of 


the decedent 
beneficiaries he 


5 have 


court 
be en cde livered 


ment the beneficiaries of the policy and 


the insured has retained ight to change 


beneficiaries, ] hz retained 


reo} 


nership” 


“incidents ot 
meaning of 1939 


his is t > n 


Sect 


decedent’s 
Farwell III 
U 


Seventh 


* 11,684 


] 
also I 


CASE is 


showed 


NOTHER RECEN1 


l interest Che evidence that in 


single-premium 


She 


1934 the decedent pur« hased a 


life insurance and annuity combination 


rights in the 
the 
beneficiaries ) 
the right to 
all payments under the portion of 
he contract. The Commissioner (under 
Section 811(c)(1)(B)) included in her gross 
1946, the en- 


subse quently assigned 


insurance portion (death payments) of 


contract to her children (the 
however, 
h 


She retained for life, 
annuity 


estate, following her death in 


The Coverage 


May 27-29 


Hotel, Chicago 


take place 


Beach 

On May 27, 
ing of the National 
motive Mutual 


28 and 29 tl 

Auto 
’ 11 
Ompanies Will 


Hotel, 


Association of 
Insurance ( 
be held at the Edgewater Beacl 


Chicago. 


The National 
Casualty Companies 
meeting May 27 


Beach Hote : Chicago 


Association Mutual 


The Connecticut Association 


Underwriters and the University of Con 
necticut’s school of business administra- 
tion will hold their 
July 29 
at otorrs Che 


“New Frontiers in 


annual life underwriting 


school August 2 on the 


campus 
will be 


Planning 


course’s theme 


Estate 


ire proceeds of insurance portion 


on the ground that 


proceeds of life 


not, in fact, 
re the sub- 


income 


insural but we 


ject of a transfer with the retained. 
Lhe lower court reve 


led judgment 


rsed tl 


ImmMis- 


sioner and awar¢ 1e dece- 


(1) there were 
+1 
Ul 


wi separate ( racts, (2) e righ to 
the death bene vere from the 


had 


] I ; n tl death benefits. 


separate 


annuity conti 1 3) the decedent 


The court 
ment rendere 
that the be nent 
the annuity portion 
I igreement to pay 
1 death 


chased 


benefit could not have been pur- 


the 
premium ) 


without 


One 


uity portion of 
] 


contract capital fund (t 
' 

was deposited with 
in return for a 
and repayment of 
ficiaries upon tl 
fact that tl 


rights in the 


no ownership 
vment 
signments was said to be 


tion 


after the as- 
akin to the situa 
ownership 


where a life tenant has no 


right in the remainder. Thus, it was deter- 
mined that the death benefits payable under 
the life insurance portion of the 
includable in the 
decedent for 
delphia Trust ( 
Haines) v. Smith. United 
Appeals for the Third 

28, 1957. 57-1 ustc § 


contract 
were estate of the 

Fidelity-Phila- 
(Estate of M.H 
States Court of 
Circuit. February 
11,683. 


tax pur] 


ompany et al 
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Selected He cisions 
from All Jurisdictions 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Statute of Limitations— 
Concealment of Cause of Action 


Where the defendants demurred on the 
ground that a malpractice action was 
barred by a statute of limitations, the 
plaintiff was entitled to plead and prove 
that the cause of action was fraudulently 
concealed and that the statute had been 
tolled. Indiana. 


The plaintiff brought a malpractice action 
against the defendants (physicians and sur- 
geons) He alleged that the defendants 
treated him from March 25, 1937, until an 
unstated date in 1941 for a fracture of his 
left leg. The defendants, in the treatment 
of the plaintiff's leg, alleg broke off a 
bit of a drill used in an leaving 
a portion of the metal in the plaintiff's leg 
asserted that the defendants 
failed to inform the plaintiff of this 
failed result 


edly 
operation, 
It was negli 
gently 
fact, and his leg to heal as a 
of the malpractice, The of metal was 
discovered in the plaintiff's leg on Novem 
ber 10, 1952, employed another 
physician. An operation removed the metal 
and the plaintiff's leg healed. His complaint 
filed in August, 1954. The trial court 
sustained the defendants’ 
that the 

statute o 


piece 


after he 


was 
demurrer on the 
action barred by a 


ground was 


two-year f limitations applicable to 


malpractice actions. 
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On appeal the state supreme court stated 


general statute of 
pleaded and 


that as a rule the limita- 


tions must be treated as a 


defense and is not available by way of 


question then to be decided 


applicable ex- 


demurrer. The 


was whether there was any 
statute of 
that it 1s 
authe 


of estoppel 


particular limita- 


declared 


ception to the 
tions. The court 
lished by the eg 
will 


estab- 


¢ 


reat weight of rity tha 


equity employ its doctrine 


to prevent an inequitable resort to the stat- 
of limitations by one who has intention- 


and fraudulently concealed a cause of 


from a person for such a period of 
time that the statute 
before the doctrine of estoppel 

bar the use of the statute of 
found to 


prevent 


has run. However 
will be used 
limitations, 
have been of 


the fraud must be 


such character as to inquiry, elude 
claiming 
said that 
effort on 


uilty of concealment, 


investigation or mislead the party 


court 
active 


the cause of action. The 
must be 
to be g 


fiduciary o1 


usually there some 


the part of one 
but where a confidential re 
lationship exists (such as physician-patient ) 
material intorma- 
and a failure to do 


Where duty 


confidential 


there is a duty to disclose 


tion between the parties 
so results in concealment. 
to inform exists by reason of a 
relationship, when that relationship is termi 
nated the duty to 


inform is also terminated 


this 
ations 


noted that the 
whether there 


It was question in 
were alleg 
of fraudulent concealment in the complaint 
but whether a party is entitled to plead and 
prove such a defense statute of 


limitations. The court concluded that fraud 


case was not 


against the 
vitiates anything, and that the plaintiff was 
entitled to plead by that the 
of action concealed and 
that the tolled 


IL J— May, 1957 


reply cause 
fraudulently 


statute of 


Was 


limitations was 





judgment for the 
the demurrer 


during that period. The 


detendants was reversed and 


to the plaintiff’s complaint overruled 


that the al- 
does not 


opinion said 
that the 
exception of 


dissenting 


facts show action 


within the fraudulent 
and, 


sustained by the 


come 


concealment thus, a demurrer was 


properly lower court. 
Schuldt et al. Indiana Supreme Court. 


1956 6 ASES 


Guy 7 
December 20, 


(2d) 762 


NEGLIGENCE ( 


Statute of Limitations Runs 
from Date of Unlawful Sale 


An action, brought against a vendor for 
the illegal sale of an air rifle to a child, 
was barred by a statute of limitations. 
It began to run from the date of the sale 
and not the date that the plaintiff was 
shot. Connecticut. 


sold to a 
violation 


1950 the defendant 


year-old boy a BB air rifle in 


store 


of a city ordinance prohibiting such a sale. 
In 1953 the boy was playing with the gun 
when it went off and shot the plaintiff in the 
eye. An action was brought in which it was 
alleged that the store was negligent in hav- 
ing sold the rifle to a young child and that 
the plaintiff's injuries were the result of this 
Che 


ground that the action was barred by a 
statute ol a 


negligence store demurred on _ the 


one-yeat limitations The trial 


court sustained the store’s demurre1 
Che state 


judgment for the 


that the 


supreme court affirmed the 
store The l 
statute of limitations began to run 
form the date of the 


at the 


court 


illegal sale and not the 


date th 


The ec 


Statute of 


plaintiff was injured, 


noted that th 


limitations is to 


urt e purpose 


prevent t 


expected enforcement of stale claims co 


which the persons interested have 


cerning 


] 
been thrown off their guard by lack of 


that if a 


action brought 


prosecution. It declared person 
him, 
the claim should, in fairness, be brought to 
| the alleged 


witnesses to be 


is to have an against 


his attention soon enough after 


t ‘ 


act of negligence to permit 


available for his detense. 


Che plaintiffs argued that by the use of the 


words “complained of” the legislature ex 


pressed an intention to fix the time when 


the statute of run at 
the time when the person injured has some- 
thing 


is injured 


limitations begins to 
when he 
this 
that the 


to complain about, that is, 
The held that 
without merit, 


court 


argu- 


ment Was Stating 


Negligence 


words “complained of” merely serve to iden- 


tify the act or omission as being the one 


which is complained of in the action brought 
omission.—Il1 


to recover tor the act or 


inskas et al. v. Sears, Roebuck & Company 
‘ourt of Errors. De- 


Cases (2d) 986 


Connecticut Supreme ( 
cember 18, 1956. 6 NEGLIGENCI 


Walking on Icy Path 
Not Negligence as Matter of Law 


A tenant of a motel and trailer camp was 
not contributorily negligent as a matter 
of law when he walked down an icy path 
leading to the main motel building. The 
existence of a safer path or route was not 
established. Minnesota. 


The 
motel and 


plaintiff, a tenant in the defendant’s 
trailer camp, sustained injury on 
an icy path leading to the main motel build- 
ing. The defendant had 


that he 


retained control of 
rtook to 


some of 


clean it 
the icy 


the path in unde 


and had 


An action for damages resulted in a 


spread cinders on 
spots 
judgment for the plaintiff 

Held: Judgment affirmed for the plaintiff. 
The court that the defendant 
bound to exercise reasonable care to keep 
| [ which he 


said was 


that part ot the premises over 
retained control in a reasonably safe condi- 
tenants. He liable if the 
constituted 


tion tor his was 


accumulation of ice a dangerous 


condition and if the plaintiff exercised ordi- 


nary care for his own safety 


Che propriety of submitting the issue of 


the defendant’s negligence to the jury was 


not questioned. However, it was contended 


by the defendant that the plaintiff was con- 


tributorily negligent as a matter of law 


The defendant argued that the plaintiff could 


plainly see the icy condition of the path, 


which also contained water due to an after- 


noon drizzle Under these circumstances, 


the defendant asserted, the plaintiff should 
have avoided the icy spots by walking through 
sidewalk 


+} 14 ina the 
Lri¢ snow aqajomimng 11¢€ 


The state court, however, held 
that t 
properly submitted to the jury 


supreme 
he issue of contributory negligence was 
Che burden 


of proving the availability of a safer route 


of travel was on the defendant. Since the 


snow-covered area was not shown to be 
more safe than the pathway, he did not 
sustain this burden. Whetl f 
the plaintiff to walk t 

contributory 
fact which had to be decided by the jury.— 
Shefveland. Minnesota 


1957. 6 NEGLIGENCE 


r the failure of 


it 
h 


‘ 
hroug 


the snow was 


negligence was a question of 


Strong 7% Supreme 
Court. 
CASES 


February 15, 
(2d) 979 
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LIFE 
of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 


REPORTS 


Summaries 


“Loss of All Business Time’’ 
Construed by Court 


In an income policy the words “loss of all 
business time” do not refer to working 
time. Instead, they refer to the time 
when the insured had the ability to work, 
whether or not he was actually working. 
California. 


Che insured, a physician with Army serv 
ice, brought this action to recover disability 
benefits “Non-cancellable Income 
Policy It provided for payments for dis 
ability due to illness or injury 
“continuous, 


under a 


resulting in 
necessary and total loss of all 
Section 25 also provided 
disability will not be 


time 


business 
“Indemnity for paid 
under this policy at a rate in excess of the 
average Insured for the 
that he has been actually 
employed during the two years immediately 
preceding the commencement of the dis- 
ability - 


earnings of the 
period of time 


When the insured entered the Army the 
insurer waived payment of premiums since 


war risks were not covered by the policy. 


The insured was given the option to renew 
the policy upon discharge from service. He 
suffered illness service 


severe while in the 


and was discharged in 1946 with a perma- 


nent rating. The insurer in- 
that the policy would 
not cover disabilities resulting from his mili- 
tary service but 


disability 
formed the insured 
“it would, of course, cover 
any illnesses or injuries in accordance with 
the terms of the The insured 
exercised his option to renew the policy. 


policy.” 


His service-incurred disability was perma- 
nent but not total. He was able to return 
to the practice of medicine if he wished. 
Instead, he chose to retire, at least tempo- 
rarily. He subsequently filed a claim under 
the policy for disability payments due to 
an illness. In the claim he listed himself 
as a “Physician (retired)” but also indicated 
that he was self-employed, designating his 
usual duties as “Medicine & Surgery.” He 
stated that he had stopped all work on 
March 18, 1947. The insurer learned that 
the insured had not been practicing his pro- 
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fession since his discharge 


It then 


trom service. 


took the position that the illness 


was service-connected and on that basis 


denied the claim. 


In September, 1952, the insured’s doctor 


discovered that the insured was suffering fro 
a heart ailment and advised him to stop all 
physical exertion. The insured filed a claim 


for indemnity under the policy. The claim 


was brought this 
that the ail- 
that it 


Judgment was awarded 


refused and the insured 


Che trial court found 
totally disabled 


not service-incurred 


action. 


ment him and was 


to the insured and the insurer appealed. 


insured 
had not 


showe d 


contended that the 
“business 


The insurer 
lost no 
worked 


time” since he 
prior to the 
no intention 
disability had not occurred 
that Section 
insured would 
above 


disability and 
doing so even if the 
] 


to begin 


It also argued 
undet 25 (quoted above) the 
have to show some earnings 


zero during the two years prior to 
order to be entitled t 


payments 


the disability in 
indemnity 


The supreme court 
judgment for the insured 
term 


state affirmed the 
It ruled that the 
“business work- 


time” did not mean 


ing time. Regardless of what occupation 
had been pursuing prior to his 


last disability, the fact remained that before 


the insured 


the disability he was physically able to work 
and after it he did not have the ability to 
work. Until the onset of the last disability, 
the court concluded, the had not 
suffered loss of all 
business 


insured 
total 

that 

meaning 


“necessary and 
time.” It added 
was questionable as to 
not apply in this case 
that 
was not 


Section 25 
and did 
\ dissenting opinion 
Section 25 the 

y indemnity. 

Ensign v. Pacific Mutual Life Insurance 
Company. California Supreme Court. Febru 
1957. 3 Lire Cases (2d) 177. 


declared because of 


insured entitled to any 


ary 8, 


Unattached Written Instrument 
Not Basis for Reforming Policy 


Where neither the application nor the 
policy made reference to an unattached 
written instrument, the policy was not re- 
formed to comply with the instrument’s 
terms, Alabama, 


brought an action for de- 
claratory relief in which he asked the court 
to declare that his life policy had been 
modified by an unattached written instru- 
ment. He asked that the policy be declared 
to be a “paid-up life insurance policy in the 
sum of Seven Thousand Dollars ($7000.00), 


IL J— May, 1957 


The insured 





is, hens or encum 
vas a declaration 


ndebted 


alternati\ 


poli \ be 


any other 

rance agent there 

make ar mitre ff insurance, 
agreement 


1s plait 


a judg 
t even 1 


conside 


lredge v. Security Lif Trust Company 
Alabama Supreme Court. January 17, 1957. 


3 Lire Cases (2d) 142 


Arthritis Not Causal Factor 
in Insured’s Disability 


The insured became disabled when his 
dormant arthritic condition was aggra- 
vated by a fall. The jury could properly 
find that the disability was caused by an 
accident and that the arthritis was not an 
“other cause” of the disability. Oregon. 


The insured, 61 vears of age, was em 


ployed in a shingle mill where his duties 


required him to handle blocks of wood. On 
May 31, stepped on 
while at the and fell on his shoulder. 
He obtained no medical attention. On June 
9, 1953, he stepped on a block of wood and 


1953, he an oil slick 


mull 


as a result was thrown against a nearby 
machine, thereby striking his shoulder. The 
shoulder became painful and impaired him 
sought medical 
He did not 
to his job thereafter and 
that date te 
June 24, 
l 


worsé¢ ant 


work, and he 


1953 


in his atten 


tion on June 13, return 
was treated fre- 
rr the injury to 


1953, his condi 


quently from 


his shoulder. On 


tion became symptoms were 


body. His 
physician diagnosed the ailment as rheuma- 
toid arthritis and osteoarthritis. On Octo- 
ber 16, 1953, the insured took a job as night 


Life, Health—Accident 


found in other parts of his 


vatchmar 
job, except 


beginning 


¢ 


] 


disabled f1 
been ul 


had 


] 
vsician believed 


Held 


he insurer 


1 
things, 


hat the ‘ ident of ul Q was not proven 


d’s disability 


msure 
since 


yn yperated 


causes 


however, 
he jury as to 


} 1} + . } . - 
whether tl a CauSal tactor 


the disability. Sinc nsured would not 


have been disabled itis but for the 


that it 


said 


disturb th ury’s det 


accidental injury, 
would not 
that the condition was not an 
“other added 
hat the fz hat the insured took a posi- 
that 


he was not totally disabled, since the evi 


ermination 
arth 
cause” disability It 


¢ 
t 


tion < g watcl lid n how 


1 
he 


la ri¢ Was 


dence showed tl unable to per- 


form all the tasks associated with 
-LaBarge ¥v Insurance Company 
Oregon Supreme Court. November 14, 1956 


3 Lire Cases (2d) 135 


this job. 


CU ntited 


The Oregon Supreme Court denied a peti- 
rehearing on January 23, 1957 (3 


70). It said that the evi- 


tion for g 
Lire Cases (2d) 1 
dence brought th 


which treats abnorma 


€ case within the rule 
lities as dormant when 
they do not prevent the insured from doing 


and earning his liveli 


his daily 
hood 
deemed the 


which 


activities 


In such a case the abnormality is not 


cause if an accident happens 


lowers the resistance and thereby 


condition to disable 
that 


substantial com- 


permits the dormant 
the insured. It 


verdict was supported by 


concluded the jury’s 


petent evidence 
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FIRE 

| Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Court Decides What Constitutes 
Property ‘‘Used"’ by Insured 


The unauthorized operation of a bull- 
dozer by the insured constituted a “use” 
of the machine within the meaning of 
an exclusion clause of a farmer’s com- 
prehensive personal liability policy. 
Tennessee. 


The that the 
in operating without permission a bulldozer 


evidence showed insured, 
belonging to an independent contractor em- 
ployed by him to clear land, did substantial 
damage to the motor block of the machine 
when he operated it without The 
contractor sued the recovered 
a judgment. The 
comprehensive personal 


water. 
insured and 
insured had a farmer’s 
liability policy 
which contained an exclusion clause provid 
ing that there would be no 
used by, 
custody or 


coverage of 
rented to or in the care, 
control of the 
(Italics supplied.) 
action 


“property 
insured 


The insured brought an 
insurer to 
amount of the above judgment. The lower 


against the recover the 
“used” 
ambiguous and, ving any doubt in favor 
of the insured, held that there 
under the policy. 


Held: 


dismissed. 


that the word 


] 


resol 


courts declared was 
was coverage 


Certiorari was granted. 


Judgment reversed and the case 

The court noted that the lower 
view was that since “use” or “fused” 
from the 


courts’ 


various shades of meaning 
to the 


sentence necessarily 


have 


general specific, their presence in a 
creates an ambiguity. 
the higher court said, it 
impossible to 
that would be 
declared that the 


of a word is determined by the context in 


If this were true, 


would be nearly write an 


average sentence free of 


ambiguity. It meaning 


which it is employed. 

made to Great American 
New York v. Saltz 
(2d) 743, where it was said: “The 
what 


Reference was 
Indemnity Company of 
man, 213 F 
decisive question in this case is not 
abstract definition may be given the word 


‘used’, but rather what the term meant as 


used in the exclusionary provisions of the 
case the court 


policy.” In the Saltzman 


stated that it 
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was convinced that the term 


‘use’ as employed in the exclusionary 
clause was intended to mean and does mean 
the ordinary use of employment of the 


property 


In the instant case the court declared 
that it that the insured 


employing the bulldozer for his own pur- 


seems clear was 
pose and benefit, and that he was necessarily 
using it under the ordinary meaning of the 
word. It added that the proof showed that 
the machine was being used for its ordinary 
general purpose. 


It was concluded there was no ambiguity 
in the language of the exclusion. 
sured’s contention that the word 
should be qualified to mean 
property legally, rightfully and 
consent of the owner was rejected. 
the insured 


The in- 
“used” 
using the 
with the 
Since 
within 
the meaning of the exclusion, there was no 
coverage.—Travelers Indemnity Company v 
Edwards. Tennessee Supreme Court. March 
8, 1957. 9 Frre AND CASUALTY CASES 73 


was using the machine 


Insurer Not Required to Show 
Reliance on False Statements 


The insured knowingly made false state- 
ments on material matters in connection 
with a windstorm loss. In order to void 
the policy because of fraud, the insurer 
was not required to show that it relied 
on the statements to its detriment. Fifth 
Circuit. 


The insured brought an action to recover 
windstorm under the 
tended 


policy. 


standard ex 


losses 
coverage endorsement of his fire 
The lower court, without requiring 
proof or the finding of prejudicial reliance 
on the part, instructed the jury 
to return a verdict for the they 
found that the insured had knowingly made 
\ verdict 
and the in 
sured appealed, contending that reliance and 
prejudicial detriment had to be 
void the for misrepresentation and 
fraud 


insurer’s 


insurer if 


false statements of material facts. 


was rendered for the insurer 
shown to 


pt licy 


The court of appeals affirmed the judg 
ment for the insurer. The court said that 
the contract did not spell out that it is only 
false swearing or fraud which is successful 
that voids the policy, nor is there any reason 
why any such condition should be read into 
it. In the absence of a statute, the law does 
not regard it as unsound that a person has 
lost the benefit of the 
dishonest which the 


willful 
itself 


contract by 
acts contract 


condemns. 


IL J— May, 1957 





law, out of 
forfeitures, were to 
that 
by the 
fraud, it would put a premium on dishonest 
dealings by the insured. If the fraud 
worked, the insured would have his money 
At worst, he could be compelled to 
it‘ back only by an affirmative suit by the 
insurer if the fraud were 


The court noted that if the 
some misgivings about 
insurer demonstrate 


require that an 


it had been misled to its prejudice 


give 


discovered in time 
If the 
the insured would suffer 


to be legally or practicably effective. 
fraud didn’t work, 
no disadvantage whatsoever. 


there is a scarcity of case 
this 
justice of the 


The fact that 
law on the question involved in case 
indicates the fundamental 
position which exacts compliance with an 
undertaking to be honest and truthful, the 


added. What case law 


with the rarest 


court there is re 


jects, exception, the con- 
tention that damage and prejudicial detri 
ment must be shown.—Chaachou v. American 
Central Insurance Company. United 
Appeals for the Fifth 
:. 1957 0 


States 
Circuit. 
ASUALTY 


Court of 
March 
Cases 80 


FIRE AND C 


Agent's Misinterpretation 
Doesn't Affect Coverage 


An agent’s oral misinterpretation of un- 
ambiguous provisions of reporting form 
fire policies did not work a modification 
of them. The insureds could only recover 
the underreported value of their property. 
Wisconsin. 

The insureds brought an action on three 
reporting form fire insurance policies to re- 
cover a total of $125,000, the maximum 
Because of an 

failed to re- 


coverage under the policies 
alleged mistake, the 
the total 
on hand when making 


insureds 
value of goods 
report of 
they found them- 


port actual cash 
a monthly 


values. As a consequence, 


1 


selves without full coverage at the time of the 
fire. The 
offer to 

by an 


trial court rejected the insureds’ 
that they had 


insurance agent’s erroneous 


prove been misled 
instruc- 
value of the 


tions as to computing the 


inventory [he insureds’ contention that 
policies violated Sec 


Wisconsin 


coinsurance) Was 


the provisions of the 
203.22 of the 


tion Ms Statutes (re- 


also rejected 


lating to 


Che insureds had judgment on the basis of 


the underreported value of 


Held: 


oral misinterpretation of unambiguous provi 


their property 


Judgment affirmed. The agent’s 
sions of the policies did not work a modifica- 
tion of them. 


It said that the provisions 
of the i 


reporting form policies were not in 


Fire and Casualty 


of the coinsurance statute since 


they did not arbitrarily prevent the 


violation 
insureds 


from recovering the full their 
loss. It 


which left them witl 


amount ot 


insureds’ underreporting 


was the 


less than full coverage 
on the value of their property. Since it was 
difficulty, 
reported value 
Home 


their own act that got them into 
they could only recover the 
of their property.—Albert et al. 7 
Fire Marine 
Wisconsin Supreme Court. 


9 Fir 


Insurance Compan 
Marcl 
AND CASUALTY CASES 76. 


Short Shorts from the Courts 


Fourth Circuit . . . The word 
sion” in 


“explo- 
included in 


1 
lent 
CTL 


a policy endorsement 


its scope a rapid, sudden and vi release 


of energy causing a rupture accompanied 


Che decision of the lower 
JOURNAL) was 
f New 
Court of 
March 


“ASES &5 


by a loud nois¢ 
court (see the January, 1957 
afhirmed.—Jersey Insurance ( 
York v. Heffron Tnited 
Appeals for the 

1957., 9 Fire AND ( 


ympany 
states 
Circuit 
ALTY ( 


Tenth Circuit 


gregate the 


Insurers 


insureds’ claims ag: t them in 


order to establish the jurisdictional amount 


necessary maintain a diversity action 
] insurer was sepa- 
Com- 
United 
Tenth 


AND 


evidence did not sustain 


insurer intended write 


liable 


laborers without 


accidental 
regard 
insured’s liability therefor 
State Autom 
Supreme C 


AND CASUALTY ( 


tle Insurance 
lowa 


Fir} ASES 8&3 


Missouri 
from a Sate 
sureds’ agent 
the loss of money 
“from a messenger w 
J C Drug Compan I) >t 
land Casualty Compan) N 
Court of Appeals 
FIRE AND CASUALTY 


1¢ ci 
fissouri, St 


February 


CAsEs 58 


North Carolina 
ure to commence Suit against 
within 12 


insurer 


months after the 


ption of 
the loss was fatal to their action to re- 


cover on a fire pi Bankers 
& Shippers Insurance Company. N 
lina Supreme 


9 Firt 


' > ’ 
licy—Boyd et a 


Court. February 


AND CASUALTY CASES 61 





AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


| 


Defending of Insured Creates 
No Estoppel to Deny Coverage 


The fact that the insurer conducted the 
insured’s defense did not estop the insurer 
from later denying coverage since the in- 
sured had given conflicting information 
to, or had withheld pertinent information 
from, the insurer. Missouri. 


\ son 
mobile struck 
May 18, 


who was driving his father’s auto- 


and injured a pedestrian on 
1950 An 
brought 
July 26, 


that the son 


action for personal in- 


juries was against the son and his 


1950 It was alleged 


and 


father on 
“agent, servant 
father At the 


the son 


was the 


employee” of his time of 


the accident was driving what 
thought to be (at least by people) a 
1941 Studebaker. Apparently the father 
had insurance but not the son. The father’s 
policy covered a 1936 Lafayette (Nash) auto- 


mobile 


Was 


some 


The accident was reported to the insurer 
on June 24, 1950. At this time the father 
gave a statement in which he that in 
March, 1950, he had sold the Lafayette and 
purchased a Studebaker and that he had re- 


said 


quested the agent who issued the policy to 
change the coverage to the Studebaker. On 
May 19, 1950, the day 
dent, an endorsement 


following the acci- 
placed on the 
policy showing a 1942 Studebaker instead of 


the Lafayette. 


Was 


On August 21, 1950, the father 
joint 
how 


and son 
which they re 
the father had purchased the 


automobile the was driving 


signed a statement in 
counted 
son from the 
It was not set forth in the 
that the had 
two Studebaker automobiles, a 1941 model 
and a 1942 model. Neither was the fact 
set forth that the son, an automobile me- 
chanic, either some weeks before the 


dent or afterward 


son’s employer. 


statement, however, father 


acci- 
had switched motors in 
automobiles, placing the 
1942 car into the 1941 chassis and 
from the 1941 car into the 1942 
Depending on which version was 


the two motor 
from the 

the motor 
chassis. 
accepted, the son may or may not have been 
driving the 1941 Studebaker chassis with the 
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from the 1942 car when he struck the 


pedestrian. 


motor 


conducted the defense of the 
a while and then withdrew. 
The pedestrian recovered a judgment against 


The insuret 
defendants tor 


the son and the insurer was garnisheed for 
A judgment 
(the 


the amount of the judgment. 


was entered against the insurer gar 


nishee) and an appeal was taken. 


It was contended by the insurer that there 
1941 Stude- 
Was not a 


Was no coverage because the 


baker involved in the accident 


car covered by the policy. It also argued 
that 


age should not 


the issue of its estoppel to deny cover- 
have been submitted to the 
jury. The garnisher contended that (1) the 
car was the one endorsed on the policy and 
(2) by without a 
reservation of rights the insurer waived the 


defending the insured 
defense that the car involved in the collision 
was not covered by the policy. 

The 
judgment remanded the case. It 
that the fact that the insurer 
insured’s defense did _ not 


reversed the 
held 


conducted the 


State supreme court 


and 


operate as a 
waiver or estoppel of the insurer’s right to 
deny coverage since the insured had given 
conflicting information to, or had withheld 
pertinent information from, the insurer. It 
is defending an action with knowledge of 
under a policy and without a 

reservation of 


noncoverage 
nonwaiver or rights agree- 
ment which precludes the insurer from sub- 
sequently asserting noncoverage, the court 
said. It added that the lower court preju- 
dicially erred in rejecting offered evidence 
regarding title to the car.—Mistele v. Ogle; 
Phoenix Indemnity Company. Missouri Su- 
preme Court. September 10, 1956. 8 Auto- 


MOBILE CASeEs (2d) 440. 


Rights and Liabilities 
of Automobile Dealers 


The following two cases involve a con- 
sideration of automobile dealers’ rights 
and liabilities. 
TMHE PLAINTIFF was the operator of a 
used car lot. His agent, while in charge 
of the lot, entrusted an automobile to a per- 
son who was apparently a prospective cus- 
tomer. The car The defendants 
purchased the car from the thief. 
was subsequently located by the 
Bureau of Investigation. 
The plaintiff brought an 
the defendants for unlawful conversion of 
the automobile and demanded damages. 
The defendants contended that the plain- 


I L J— May, 1957 


was stolen. 
The car 
Federal 


action against 





I 


1e¢ 
} 
Car to hey 


amount of damage and ; erclaimed 


tor damages submitted 


court 
issue ¢ gence to the 
It returned a verd for the plaintiff 
value lso returned a 
counterclaim 


f +} 
oO 


. leant 4 
d not conduct 


ill be 


committe 


] 


urt conclude: 
submitting 
negligence 
udgment 
versed and 
tiff—Brown 
Suprem« C 
At rOMOBILI 


N ANOTHER 
sale sman had 
is veal old 


for a trial run. The 


CASI the 


lent a 


defendant’s 


defective cat 
h 1 


Nase! 


prospective pur¢ 


salesman did 
quire as to whether the boy had 

license The boy, in fact, did not 
ith the plaintiff as a passenger 


1 


boy drove onto the s ate highway 


exceeded the speed limit. The car over 


irned in passing another car and the plain 


tiff sustained serious injuries The lower 


judgment to the 


court awarde defendant 


d an appeal was take 


he highest state court affirmed the judg 
It said that there 
was sufficient evidence to warrant a findi 


that the 


ment for the defendant 


detect in the car did not cause or 


contribute to the accident, but that it was 


the result of the boy’s recklessness Phe 


court held that the failure of the salesmar 
to inquire as to whether the boy had a 


license was not of itself negligence which 


made the dealer liable for injury caused by 
the operation of the car. However, as an 


owner of the car he was liable if he knew 
or should have known, as a reasonably pru 
man, of the 


dent incompetency of the 


driver. 


The burden of proving the salesman’s 
knowledge or his reason for knowing of the 
was on the plaintiff 


The youth of the driver alone was insuffi- 


driver’s incompetency 


cient to place the duty of inquiry on the 


Automobile 


da ul. Wis 
1956 S At 


OMOI!I 


Short Shorts from the Courts 


Second Circuit . At 


iT ; ee | ’ rol +1 ‘ 


$18,000 award 


excessive 


\ UTOMOBILI ‘ ? 390 


abse nce 


District of Columbia 


+} ‘ +} 


a e owner! husband) aban 


MOBILI “ASI 


Minnesota 


wneur 
nsure 


ta Sup 


rOMOBI 


Missouri 


Missouri 


\UTOMO 


North Carolina . 
eye while riding in 
branch, causit ) 1 back and 
hit him in tl ve < overed by his 
policy which insur al injur arising 
1 Inter-Ocean In 
mmpan North Carol 
Court Septen ber ys 1956 8 OMOBILI 
Cases (2d) 440 


from a collision.—Griffin v 


surance | ina Supreme 


Texas ... The medical payment clause 
made the liable for all expenses in- 
accident It 


all payments for dental 


ir of the 

was held to include 
take over one yea! 
mpany 
Texas Court of Civil Ap- 
1956. & AUTOMOBILE 


repair work which was to 


complete Varyland Casualty ¢ 
Thomas .et a 


peals. April 2, 
(2d) 604. 
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A REPORT TO THE READER 


that Coffey had procured fire insurance for 


Polimeni on two previous occasions 


Through a local teacher at Anchorage, 
Alaska, Polimeni, an with an 1m- 


perfect understanding of English, on March 


illiterate 


30, 1948, wrote the agent Coffey requesting 
furnished information relative 
to procuring fire insurance on his restaurant 
located in South Naknek, Alaska. Coffey 
on April 9, 1948, responded giving the rate 
for the and its 
contents, and requested a description of the 
property. Polimeni letter 
dated April 17, 1948. which 


considered by the 


that he be 


insurance on the building 
complied by 
Chis letter, 
court to constitute 
an application for insurance, was received 


was 
in Coffey’s office by the office manager, who 
handed it to the fire insurance girl with in- 
Polimeni for a break- 


structions to write 


insurance desired The girl 
misplaced the letter, 


The letter was not referred to Coffey himself 


down ot 


failing to answer it 


June 1, 


later (about 


wrote Coffey 


A couple of weeks 
1948 ) 


iy he 


Polimeni again, asking 


had not heard about his insurance 


Che office manager instituted a search in 


the office for the letter which she recalled 
recelving 


‘ 


On June 4 the Polimeni 
“We are in receipt of your letter of June 
Ist in regard to your insurance. We wrote 
you the letter, April 9, 
1948, but evidently it will 


quote same 


agency wrote 


following mailed 
was lost, so we 


Then a copy of the 


April 9 letter asking for a description of 


To add to the 
difficulty, there was no regularly scheduled 
mail 


the property was attached 


communication between Anchorage 
Naknek, and the record did not 


whether Coffey’s last letter reached 


10 and 15 
leaving the restaurant 


and show 


Polimeni. 


June Polimeni went 


Between 
| 


fishing, in charge of 


another man. This gentleman, because busi- 
ness was poor, closed down and went fish- 
ing himself. On or about July 20 the main 
restaurant building, the equipment and stock 
completely 
Polimeni 


were destroyed by fire while 


and his friend were looking for 


King Salmon. 


The court believed that Coffey was grossly 
negligent in his handling of the application. 
This position is substantiated by Coffey’s 
letter to Polimeni of July 23 (subsequent 
to the fire but Coffey that it 


had happened) in which Coffey apologized 
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before knew 


Continued from page 260 


for “having mislaid your letter of April 17 
details of the property 
insured.” Chis letter 
cluded with a request for a breakdown “so 
we may issue your policies.” The court 
thought that this remark could be taken 
as indicating not only that Coffey regarded 
the risk as insurable but also that the agent 
had been in a position all along to obtain 
the coverage applied for 


giving us the 
wish to 


you 


have con- 


In addition, the testimony of a broker of 
long experience, and recently employed in 
office, did great damage to the 
The broker testified that 
there was enough information in Polimeni’s 
letter of April 17 (the misplaced one) to 
permit the required insurance to be written. 
The broker further that it wasn’t 
necessary or customary for Coffey to await 


Coffey’s 
agent’s position. 


stated 


receipt of the requested breakdown before 
coverage. A wire to 
Seattle could have arranged matters. 


arranging for the 


argued that assuming 
part of the 


nevertheless 


Coffey’s attorney 
negligence on the 
correct rule is 


agent, the 
that no action 
will lie against an agent for delay in acting 
on an application where no breach of a legal 
duty to obtain insurance appears. How- 
ever, the court rejected this view by stating 
that the agent owes the applicant for insur- 
ance what amounts to a legal obligation to 
act with reasonable promptness on_ his 
application, either by providing the desired 
by notifying the applicant of 


the rejection of the risk so that he may not 


coverage or 


be lulled into a feeling of security or be 
put to prejudicial delay in seeking protec- 
tion elsewhere. 


The appellate court 
court’s judgment in the 


affirmed the lower 
amount of $9,200 
in favor of Polimeni, who applied for insur- 
ance and never did get it, and against 
Coffey, the agent who was held responsible 
for the failure of his observe a 
fundamental concept in the business. 


otice to 


[ have reviewed two examples of situa- 
tions in found themselves in 
difficulty because, for one reason or another, 


which agents 


the job which anyone has a right to expect 
of the agent was not accomplished. In one 
failed to obey the instruc- 
tions of his company, and in the other there 
was an inexcusable delay in 


case the agent 


the handling 
insurance. 


[The End] 
IL J—May, 1957 


of an application for 
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Papers presented at the fifth annual insur- 
ance conference of the University of Miami, 
Florida, will be published in the JOURNAL. 


A symposium on installment sales insur- 
ance and credit life, health and accident 
nsurance was the conference highlight. It was 
prepared under the joint auspices of the 
school of law by Professor Herbert A. Kuvin, 
director of insurance law training programs 
and conferences, and a committee of the credit 
insurance industry. The following papers were 
delivered Problems of State Regulation,” 
by J. Edwin Larson; ‘‘History and Develop- 
ment of Credit Transaction Insurance,"’ by 
Arthur J. Morris; ‘‘Present Status, Character- 
istics and Trends,’’ by Daniel P. Kedzie; ‘‘The 
Credit Transaction in Which Insurance Is 
Used and Why," by Thomas F. Glavey; ‘‘Policy 
Forms and Coverages—How and What They 
Are Designed to Do,’ by J. Reuben Darr; 
Marketing of Credit Insurance,”’ by Allen J. 
Lefferdink; ‘‘The Credit Insurance Company: Its 
Operation and Management,” by David M. 
Gardner; and ‘“‘Legal Situations in Credit 
Insurance,’’ by William J. Walsh. 


In addition, Herman V. Bennett's paper 
‘Questioned Documents in Connection with 
Insurance Matters’’ and several others will be 
published. 
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